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EIF R3 — Sydney Institute TAFE NSW - DEEWR Funding Agteement 2010

Parties :
COMMONWEALTH OF AUSTRALIA (‘Commonwealth, ‘Us’, ‘We’, ‘Minister” or ‘Our’),
represented by and acting through the Depattment of Education, Employment and
Workplace Relations (ABN 63 578 775 294) (‘Depattment’)

AND

NEW SOUTH WALES TECHNICAL AND FURTHER EDUCATION ,
COMMISSION trading as TAFE NSW SYDNEY INSTITUTE (ABN 98 375 029 590)

(You’, ot Your’)

Note: this agreement uses a number of words which are defined in the glossaty in clause 33.1.
Defined terms start with a capital lettet, eg, Asset. '

Purpose

A.  The Education Investment Fund (EIF) is one of the three Nation-building Funds
established by the NBF .4¢z. The role of the Education Investment Fund Progtam is to build
a modern, productive, intetnationally competitive Australian economy by suppotting world-
leading, strategically-focused infrastructure investments that will transform Australian tertiary

. education and research.

The EIF Program is covered by Outcome 3 of DEEWR’s pottfolio budget statement, 2010-
2011. | |

The EIF Program provides funding for projects that create ot develop significant
infrastructure in higher education institutions, research institutions and vocational education
and training providers, in order to:

o transform Australia’s knowledge generation and teaching capabilities;
e boost patticipation in tertiary education;
e position Australia to meet domestic skills needs now and into the future;

e enhance Australia’s innovation capacity;
e invigorate the growth of Australia's research capabilities; and
e enhance Australia's international competitiveness in education and reseatch.

As set out in Chaptet 3 of the NBF Act, the object of the EIF Program is to enhance the
Commonwealth’s ability to make:

i 2) payments in relation to the creation ot development of higher education
infrasttructure; and
b) payments in relation to the creation or development of reseatch infrastructure;

and
c) to make payments in relation to the creation ot development of vocational

education and training infrastructure; and
d) payments in relation to the creation ot development of eligible education

infrastructure.

e
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B.  You ate committed to helping Us to achieve the objectives of the EIF Program,
through Your conduct of the Project.

C.  Asa tesult of this commitment, We agree to suppott the Project by providing Funding
to You, subject to the tetms and conditions of this agteement.

D. We ate trequired by law to ensute accountability for public money, and You ate
requited to be accountable for all Funds provided by Us.

E. You ate audited by the Audltoi Genetal ot a State or Tettitoty Auditor- General

(a)  for the entire tetm of this agreement; and
(b) the Funding is included in the income and expenditure which is subject to

the auditing. :
F.  Youagtee to accept the Funding on the terms and conditions set out in this

agreement

1 Term of Agreement

1.1  'This agtecment is entered pursuant to section 179 of the NBF 4¢ and commences on
the Date of this Agreement and, unless terminated earlier, it expites on the Completion
Date.

2 Project

2.1  You must catry out the Project:

(a)  at the times and in the manner specified in item C of Schedule 1;
~(b)  within the Project Period; and
(©  inaccordance with this agreement (and any applicable Guldelmes) diligently,
effectively and to a high professional standard; and
(d)  in accordance with the requirements and responsibilities under the National
Code of Practice for the Consttuction Industry and its associated Guidelines.

2.2 The Funding must be expended by You only for the Project. ‘

23 You must, as soon as practicable and in writing: (i) notify Us of any proposed change
to the Project; and (ii) seek out prior wiitten approval to the proposed change to the 4
Project. ‘

2.4 You must not catry out any proposed change to the Project without our ptior written
approval.

2.5 You must not act in any way that may bring the Project into disrepute.

2.6 We are not responsible fot the provision of additional money to meet any expenditure

in excess of the Funds.
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3 Funding

3.1

$ 3.2

3.3

3.4

3.5

Subject to compliance by You with this agteement (including the invoicing
requitements, if any, specified in item E.1 of Schedule 1), We will provide You with
the Funding at the times and in the manner specified in item AA of Schedule 2.

Without limiting Our rights, We rnay “withhold ot suspend any payment in whole or in
part if:

()  You have not petformed Your obligations under this agreement; ot

(b)  You have outstanding ot unacquitted money under this agteement with Us.

If We exetcise Our rights under clause 3.2, You must continue to petform any
obligations under this agreement, unless We agree otherwise in writing.

4 You must maintain Youtr Current Level of Funding and YourAPlan‘ned Level of

Funding for infrastructure for Vocational Education and Training Providers ovet the
next fout yeats spending it concuttently with the Funding expended under this

. agteement, and providing to Us evidence of expenditure by You so as to reasonably

satisfy Us that You are maintaining Your Current Level of Funding and Your Planned
Level of Funding on infrastructure for Vocatlonal Education and Ttaining Providers.

Where You withdraw ot do not maintain Your Cuttent Level of Funding and/ ot Yout
Planned Level of Funding, You must notify Us immediately, and We may, in our
absolute discretion, withhold ot suspend any payment of the Funds for the Project.
under clause 3.2 ot tetminate or reduce the scope of this agreement undet clause 27 ot

28.

4 Management of Funding

4.1

4.2

4.3

You must:

(2)  ensure that the Funds ate held in an account in Yout name, and which You
solely control, with a bank or credit union cattying on banking business in

Australia;
(b)  on request from Us, provide Us and the bank ot ctedit union with an authority

for Us to obtain all details telating to any use of the account; and -
(c) * identify the receipt and expendltuie of the Funds sepatately within Yous
accounting Records so that at all times the Funds atre identifiable and

. ascertainable.

You must keep financial Recotds telating to the Project to enable:

() all income and expenditute related to the Project to be identified in Your

accounts;
(b)  the preparation of financial statements in accordance Wlth Australian Accounting

Standards; and
(c)  the audit of those Records in accordance with Australian Auditing Standards.

You must not use the Funds:
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(a) as secu11ty to obtain, or comply with, any form of loan, ctedit, payment ot other

interest; ot
(b)  for the prepatation of, ot in the course of, any litigation.

5 Repayment of Funding

5.1

52

5.3

5.4

55

6.2

6.3

If:

(2)  atany time, an overpayment occuts, including where an invoice is found to have

been incotrectly rendered after payment; ot
(b)  at the Completion Date (ot if this agreement is terminated earlier, the date of’
termination) some ot all of the Funding has not been:
@)  spentin accordance with this agreement; ot
(i) acquitted to Our satisfaction,

then this amount must be tepaid to Us within 20 business days of a written notice
from Us, ot dealt with as ditected in writing by Us.

An overpayment may be tecovered from You, including by offsetting that
overpayment against any amount subsequently due to You undet this agreement.

If an overpayment is not repaid to Us, Intetest is payable on the amount aftet the
expity of the 20 business days notice referred to in clause 5.1, until the amount is paid

in full.
Any amount owed to Us under clause 5.1 and any Intetest owed under clause 5.3, is

recovetable by Us as a debt due to Us by You without furthet proof of the debt by Us.

An adjustment note must be provided to Us if tequired by the GST Act, including
whete You tepay some or all of the Funditig to Us.

Acknowledgment and Publicity

You must, in all publications, promotional and advertising materials, public
announcements and activities by You ot on Yout behalf in relation to the Project, ot
any products, ptocesses ot inventions developed as a result of the Project,
acknowledge the financial and other support You have received from Us, in the
manner set out in item G.1 of Schedule 1. .

We tesetve the right to publicise and report on the awarding of Fundmg to You,
including the amount of the Funds given to You and the title and a brief- descnptlon of

the Project

You must invite the Minister and /ot any other persbn nominated by the Minister to
take part in any significant promotional event held by You or any subcontractor. This
may include allowing the Minister or any other petson nominated by the Minister to
speak at, ot play any role (including an integral role) in the relevant promotional event..
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7 Subcontracting-

7.1

7.2

7.3

You ate fully responsible fot the petformance of Your obligations undet this
agteement, even if You may subcontract some or all of Yout obligations.

You ate responsible for ensuting the suitability of a subcontractor fot the work
proposed to be catried out and for ensuting that the work meets the requitements of
this agteement, and to ensute compliance with the National Code of Practice for the

- Construction Industty and its associated Guidelines.

Nofe The National Code of Practice for the Consttuction Industry and its associated
guldehnes are set out.at [tem Q of Schedule 1.

You must not enter into a subcontract under this agleernent with a subconttactor
named by the Ditector of the Equal Opportunity for Women in the Wotkplace
Agency as an employet cutrently not complying with the Egunal Opportunity for Women in
the Workplace Act 1999. (A list of non compliant otganisations can be found at:
(www.eowa.gov.au/Reporting And Compliance/What Happens if my Report doe
s not Comply/List of Non Compliant Organisations.asp)

8 Specified Personnel

8.1

8.2

8.3

8.4

You must ensute that the Specified Personnel, if any, listed in item L1 of Schedule 1
undertake activities on the Project in accordance with the terms of this agleement

Whete Specified Personnel are unable to undertake activities on the Project, You must
notify Us immediately. You must, if tequested by Us, provide replacement personnel
acceptable to Us without additional payment and at the eatliest reasonable opportunity.

We may give notice on reasonable grounds related to petformance of the Project
tequiting You to remove petsonnel (including Specified Personnel) from wotk on the
Project. You must, at Yout own cost, promptly arrange for the removal of the
personnel from wotk on the Project and theit teplacement with petsonnel acceptable
to Us. ' '

If You are unable to provide acceptable replacement petsonnel, We may terminate this
agreement under clause 28. ' '

9 Assets

© 9.1

9.2

You must not use the Funding to putchase ot cteate any Asset, apatt from those
detailed in item J of Schedule 1, without getting Our prior written approval. Out
apptoval may be subject to conditions. Clauses 9.3 applies only to Assets putchased or
cteated with the Funding. .

Unless it is specified in itém] of Schedule 1 that We own the Asset then, subject to
this clause 9, You own any Asset acquired with the Funding. ‘
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9.3  Duting the Project Period and for a petiod of at least 8 (eight) years following the
Project Period You must: '

@)
(®)
(c)

(d
(e)

®
®

use any Asset in accordance with this agreement and for the purposes of the
Project; ‘

not encumber of dispose of any Asset, or deal with ot use any Asset other than
in accotrdance with this clause 9, without Out: ptior written approval; Our
wtitten approval may be subject to conditions; '

 safeguard all Assets against theft, loss, damage, ot unauthotised use;

maintain all Assets in good working order;

maintain all appropriate insurances for all Assets to theit full replacement value,
noting Our interest in the Asset under this agreement, and provide satisfactory
evidence of this on request from Us;

if required by law, maintain tegistration and licensing of all Assets; and

be fully responsible for, and bear all risks relating to, the use or disposal of all
Assets. S

10 Insurance

10.1 You must, for as long as any obligations remain in connection with the Project, have
insurance as specified in item K.1 of Schedule 1.

10.2 When requested, You must provide Us, Wltbm 10 business days of the request, with
evidence satisfactory to Us that You have complied with Your obligation to insure.

11 Liaison and Monitofing

11.1 You must:

(@)

®)
©

. Date. .

liaise with and provide information to the Program Delegate, or a person
nominated by the Program Delegate, as reasonably requited by the Program
Delegate; o , ,
comply with all reasonable requests, ditections, or monitoting requitements
received from the Progtam Delegate; and ‘

liaise and cooperate with and assist Us in any review or other evaluation that We
undertake duting the term of this agreement and two yeats after the Completion

v

12 Reporting

12.1 You must provide to Us Repotts at the times and in the manner stated in item L of
Schedule 1 of Yout progtess in undertaking the Project.

12.2 Whete tequired, You must, at Yout own expense, and at the times and in the mannet
stated in item L of Schedule 1 ptepate and provide Us with a:

a) detailed statement of income and expenditure for the Funding, which must

include a definitive statement as to whethet the financial accounts ate true and
fait; and

Initials

by




EIF R3 — Sydney Institute TAFE NSW - DEEWR Funding Agreement 2010

b) statement that the Funding was expended for the Project and in accordance
with this agreement. : '

12.3 The statements referred to in clause 12.2 (a) and (b) must

a) be certified by:
i.  Your chief executive officet; and
ii. the senior executive officer employed by You who has primaty
responsibility for managing Yout audit functions;
b) contain the details, if any, described in item L of Schedule 1; and
) be provided to the Progtam Delegate within one month (ot othet petiod
specified in item L of schedule 1) of the end of the Project Petiod.

13 Commonwealth Material

13.1 Ownetship of all Commonwealth Matetial, including Intellectual Property Rights in
that Matetial, remains vested at all times in Us but We grant You a licence to use, copy
and reproduce that Matetial only for the putposes of this agteement and in accordance
with any conditions ot restrictions specified in item M of Schedule 1.

13.2 You must keep safely and maintain Commonwealth Material You have been given for
the putposes of this agreement. '

13.3 You may tetain ot destroy all Commonwealth Material remaining in Your possession
at the end of this agreement, unless otherwise specified in item M o item O.1 of

Schedule 1.

14 Project Material

Ownership
14.1 Subject to this clause 14, You Own the Project Material and the Intellectual Property
Rights m Project Material immedliately on theit creation.
14.2 The Excluded Material and the Excluded IPR may be owned by You or a third party.
Licences '

14.3 You must grant to Us (ot attange for the grant to Us of) a permanent, ittevocable,
free, wotld wide, non-exclusive licence (including a right of sublicence) to use,
reproduce, adapt and exploit the Intellectaal Propetty Rights in the Project Material
and the Excluded Material for any purpose.

14.4 If You ate unable to obtain a licence on the terms teferred to in clause 14.3, you must
arrange for the grant to Us of a licence to exercise the Excluded IPR on the tetms set

out in item N of Schedule 1.
Use of Project Material

14.5 If you atre an Author (either the sole or a joint Authot) of any Project Matetial ox
Excluded Material, You consent to the petformance of the Specified Acts by Us or any
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petson licensed by Us to use, reproduce, adapt and exploit that Project Material ot
Excluded Matetial. ’

You agtee: -

(a)  to obtain from each Author (other than You) of any Project Material o
" Bxcluded Material a wtitten consent to the petformance of the Specified Acts
(whether occurting befote ot aftet the consent is given) by Us or any person
licensed by Us to use, reproduce, adapt and exploit that Project Material ot
Excluded Material; and

(b)  upon tequest, to provide the executed otiginal of each consent to Us.

General

14.7

14.8

14.9

You must comply with any request that We make of You at any time to bting into
existence, sign, execute ot otherwise deal with any document that may be necessaty ot

desirable to give effect to this clause 14,

You wattant that You are entitled, or will be entitled at the televant time, to deal with
the Intellectual Property Rights in the Project Matetial in accordance with this clause

14.

If requested by Us, You must provide Us with a copy of the Project Material in the
fotm requested by Us. ‘ '

15 Disclosure of Informaﬁon

15.1

15.2

15.3

154

15.5

Subject to clause 15.5:

(a)  You must not, without Our priot written approval, disclose any of Our
Confidential Information to a third party; and

(b)  We must not, without Your prior wiitten approval, disclose any of Your
Confidential Information to a third party.

In giving wtitten approval to disclosure, a party may impose conditions as it thinks fit,
and the other party agtees to comply with the conditions.

We may at any time requite You to arrange fot any person engaged in, ot in relation to,
the petformance ot management of this agreement to give wiitten undertakings, in a
fotm tequited by Us, relating to the non-disclosute of Our Confidential Information.

If You receive a request under clause 15.3, You must ptomptly arrange for all

~undertakings to be given.

The obligations on the patties under this clause 15 will not be breached if information:

(a)  is disclosed by Us to the responsible Ministet;

(b)  is disclosed by Us, in response to a request by a House or 2 Committee of the
Patliament of the Commonwealth of Australia;

(©  is authorised ox requited by law to be disclosed; ot

(d) s in the public domain otherwise than due to a breach of this clause 15.

~ ] 8
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15.6 Nothing in this clauée 15 limits Your obh'gations under clause 16 or clause 18.

16 Protection of Personal Information

16.1 You agree:

(a)  to comply with the Information Privacy Principles when doing any act ot
engaging in.any practice in telation to Personal Information for the purposes of
this agteement, as if You were an agency as defined in the Privacy Act; and

(b)  to deal with Personal Information received, created ot held by You for the
putposes of this agreement only to fulfil Your obligations undet this agreement
and in accotdance with any conditions or testtictions specified in item P.1 of
Schedule 1.

16.2 An act done or a practice engagéd in by You or a subconttactor to meet (ditectly ot
indirectly) an obligation under this agteement: )
()  is authorised by this clause 16 for the purposes of sub-sections 6A(2) and 6B(2)
) of the Privacy Act even if the act ot practice is inconsistent with a National
Privacy Principle ot an approved ptivacy code (as defined in the Privacy Act)
that applies to You or the subconttactor; but
(b) is subject to the other obligations in this agreement including this clause 16.

16.3 Tn this clause 16, "received" includes "collected".

17 Records

17.1 You must make full and accurate Recotds of the conduct of the Project including
progtess against the Milestones (if any), the receipt and use of Funding (in accordance
with Australian »Accyounting Standards), the acquisition of Assets and the creation of

Intellectual Property Rights in Project Material.

17.2  Subject to Yout obligations under clause 16,‘ Records must be retained by You for 8
(eight) yeats aftet the end of the Project Petiod.

18 Access to Premises and Records

18.1 You must at all reasonable timeé give the Auditor-General, the Privacy Commissioner,
the Program Delegate, a membet of the Investigations Branch in the Depattment on
production of photo identification, or any petson authorised in wtiting by the
Secretary:

(a)  reasonable access to:
()  Yout employees and equipment;
(). premises occupied by You;
(i) Material; and
(b)  teasonable assistance to:
(i)  inspect the performance of the Project;
(i)  to locate and inspect Material;
(i) make copies of Material and remove those copies,

Initials




18.2

18.3

18.4
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relevant to the Project.

The rights referred to in clause 18.1 ate subject to:

(a) the provision of reasonable prior nbtic_:e to You; and

(b)  Yout reasonable secutity procedutes.

If 2 mattet is being investigated which, in the opinion of 2 member of the
Investigations Branch in the Depattment, ot any person authotised in writing by the
Sectetaty, may involve-an actual ot apprehended breach of the law, clause 18.2(a) will
not apply.

The requirement for access specified in clause 18.1 does not in any way reduce Yout
responsibility to petform Your obligations under this agreement.

19 Indemnity

191

19.2

19.3

19.4

You agtee to indemnify Us against any:

(2) loss o liability incurred by Us;

" (b) loss of or damage to Out propetty; ot

(© loss or expense incutred by Us in dealing with any claim against Us, including
legal costs and expenses on a solicitor /own client basis and the cost of time
spent, resoutces used, ot disbursements paid by Us;

arising from:

)  any act or omission by You, ot any of Yout employees, agents, ot
subcontractors in connection with this agtreement, where there was
fault on the patt of the petson whose conduct gave tise to that

‘ liability, loss, damage, ot expense; '

(i)  any breach by You or any of Your employees, agents, ot
subcontractors of obligations ot wattanties under this agreement;

@iif)  any use ot disclosute by You, Your officers, employees, agents ot
subcontractors of Personal Information held ot controlled in
connection with this agreement; ot

(iv) the use by Us of the Project Material, including any claims by third
patties about the ownetship or right to use Intellectual Propetty
Rights, ot about moral rights as deﬂned in the Copylzg/ﬂz‘Acf 1968, in

Project Matenal

Yourt liability to indemnify Us under this clause 19 will be reduced proportionately to
the extent that any fault on Out part conttibuted to the relevant loss, damage, expense,
ot liability.

Out right to be indemnified under this clause 19 is in addition to, and not exclusive of,
any othet right, powet, or remedy provided by law, but We ate not entitled to be ‘
compensated in excess of the amount of the relevant loss, damage, expense ot liability.

In this clause 19, “fault” means any negligent or unlawful act or omission ot wilful

misconduct.

Initials &5 )
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20 Conflict of Interest

20.1 You warrant that, to the best of Yout knowledge aftet making treasonable inquities, at
the Date of this Agreement no Conflict exists ot is likely to arise in the petformance of
Your obligations under this agreement. '

20.2 If duting the term of this agteement, a Conflict atises, or is likely to atise, You must:

(a) immediately notify Us in writing of that Conflict and of the steps You propose
to take to resolve ot otherwise deal with the Conflict;

(b) make full disclosure to. Us of all relevant information relating to the Conflict; and

(c) take steps as We may, if We choose to, reasonably tequite to resolve ot
otherwise deal with that Conflict. : o

20.3 If You fail to notify Us undet this clause 20, ot are unable or unwilling to-resolve ot
deal with the Conflict as requited, We may terminate this agreement under clause 2.3.

‘21 Negation of Employment, Partnership and Agency
21.1 You will not, by virtue of this agreement, be ot for any putpose be deemed to be Out

employees, partnets ot agents.

21.2 You must not represent Yourself, and must ensure that Yout employees, pattnets,
agents ot sub-contractors do not represent themselves, as being Our employees,

partners or agents.

22 Entire Agreement, Variation.and Severance
22,1 'This agreément tecords the entire agreement between the patties in relation to its
subject mattet. |

222 Bxcept for action We ate expressly authotised to take elsewhete in this agreement, no
vatiation of this agreement is binding unless it is agteed in writing and signed by the
parties. ' '

22,3 Tfa coutt or tribunal says any provision of this agreement has no effect ot interprets 2
provision to reduce an obligation ot right, this does not invalidate, ot restrict the

opetation of, any other provision.

23 ‘Waiver

23.1 If either patty does not exercise (ot delays in exetcising) any rights under this
agteement, that failure or delay does not operate as a waiver of those rights.

23.2. A waiver by either pafty of any rights does not prevent the futther exercise of any
right.

23.3 Waivet of any ptovision of, ot right undet, this agreement:

‘(a) must be in writing signed by the patty entitled to the benefit of that provision ot
right; and :

v . oy
~ ‘ A Imﬁat%?%)
e | -
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(b) s effective only to the extent set out in the written walver. .

23.4 In this clause 23, ‘tights’ means rights ot temedies provided by this agreement or at

law.

24 Assignment and Novation

241 You must not assign Your rights under this agreement without ptiot written approval
~ from Us. .

24.2 You agtee not to negotiate with any other: petson to enter into an arrangement that will
tequire novation of this agteement without first consulting Us.

25 Incorporation

25.1 If You ate a body corporate, You wartant that Your constitution is not inconsistent

with this agreement.

252 You must notify Us if You intend to amend Yout constitution in a way which affects
Your ability to comply with this agreement. ’

25.3 If You alter Your constitution in a way which affects Your ability.to comply with this
’ agreement, We may terminate this agreement under clause 28. ’

26 Dispute Resolution

26.1 Subject to clause 26.3, the parties agtee not to commence any legal proceedings in
respect of any dispute arising under this agreement, which cannot be resolved by
informal discussion, until the procedute provided by this clause 26 has been used.

26.2. The patties agtee that any dispute atising duting the course of this agteement is dealt
with as follows: '

(2) the patty claiming that thete is a dispute will send the other patty a written notice
setting out the nature of the dispute;

(b)  the parties will try to resolve the dispute through ditect negotiation by. petsons
who they have given authority to resolve the dispute;

(9 the patties have 10 business days from the receipt of the notice to reach a
tesolution ot to agree that the dispute is to be submitted to mediation ot some
alternative dispute resolution procedute; and

ifi
(i)  thete is no resolution of the dispute;

(i) thete is no agreement on submission of the dispute to mediation ot
some alternative dispute resolution procedure; ot

(i) there is a submission to mediation or some other form of alternative
dispute tesolution procedure, but there is no resolution within 15
business days of the submission, or extended time as the parties may
agree in wtiting before the expiration of the 15 business days,

then, either party may commence legal proceedings.
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26.3 'This clause 26 does not apply if:

@)
()
©

either party commences legal proceedings for utgent intetlocutoty relief;

action is taken by Us under clauses 5, 18, 27 ot 28; or ‘

an authotity of the Commonwealth, a State o Tettitoty is investigating a breach
or suspected breach of the law by You.

26.4 Despite the existence of a dispute, both parties must (unless tequested in writing by
the other party not to do so) continue to petform obligations under this agreement.

27 Terminatjon With CoSts and Reduction

27.1 We may, at any time by written notice to You, tetminate this agreement in whole ot

27.2

27.3

27.4

- reduce the scope of this agreement without prejﬁdice to the rights, liabilities, ot

obligations of eithet patty accruing prior to the date of termination. If this agreement
is terminated or reduced in scope We will only be liable for:

@)
(b)

payments under the payment ptovisions of this agreement that were due before
the effective date of termination; and

subject to clauses 27.3 and 27.4, any reasonable costs incurred by You and
directly attributable to the tetmination or pattial tetmination of this agreement.

Upon receipt of a notice of termination or reduction in scope You must:

@)
()

©

stop work as specified in the notice;

take all available steps to minimise loss resulting from that termination and to
protect Commonwealth Material and Project Material; and

continue work on any patt of the Project not affected by the notice.

If there is a reduction in scope of the obligations under this agreement, Out liability to
pay any part of the Funding will, in the absence of agteement to the contraty, abate
propottionately to the reduction in the obligations under this agteement.

We will not be liable to pay compensation for loss of prospective profits for a

termination or reduction in scope-under this clause 27 oz loss of any benefits that

would have been confetred on You had the termination ot reduction not occurtred.

28 Termination For Default

28.1 We may immediately terminate this agreement by giving written notice to You of the
termination if:

@

(b)

We ate satisfied that any statement made in Your application for Funding is
incottrect, incomplete, false or misleading in a way which may have affected:
()  the original decision to apptrove the Funding;

(i)  the terms and conditions of this agreement; ot

(i) ~action taken by Us under this agreement;

You fail to fulfil, ot ate in breach of any of Your obligations undet this
agreement (including but not limited to Yout obligations under clauses 2, 12, 20

9] 13
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and 25), and You do not rectify the omission ot breach within 10 business days
of teceiving a notice in wiiting from Us to do so; ’ ‘
()  You ate unable to pay all Your debts when they become due;

(d) if Youatean incorporated body:

@)  You fail to comply with a statutory demand within the meaning of
section 459F of the Corporations Act 2007;

(i) proceedingsate initiated to obtain an otder for Yout winding up ot
any shateholder, member ot ditector convenes 2 meeting to consider
a resolution for Your winding up;

(i) You come under one of the forms of external administration
referred to in Chapter 5 of the Corporations Act 2007 ot equivalent
provisions in other legislation, or an ordet has been made to place
You under external administration; ot

(iv) notice is served onn You or proceedings are taken to cancel Your
incotporation or registration ot to dissolve You as a legal entity;

(€  if You ate an individual, You become bankrupt ot entet into a scheme of
arrangement with creditots; ot :
(®  You cease to catty on a business relevant to the petformance of the Project.

29 Compliance With Laws and Our Policies
29.1 You must, in carrying out Your obligations undet this agréement, comply with:

()  all relevant statutes, regulations, by-laws and requirements of any
Commonwealth, State, Tetritory or local authotity; and
(b) any of Out policies notified by Us to You in wiiting,

including those listed in item Q of Schedule 1. l

30 Applicable Law and Jurisdiction
'30.1 'The laws of the Australian Capital Territory apply to the intetpretation of this

agreernent.

30.2 The paities. agtee to submit to the non-exclusive jurisdiction of the courts of the
Australian Capital Territory in respect to any dispute under this agteement.

31 Notices

31.1 A patty giving notice under this agteement must do so in writing ot by Electronic
Communication:

)  if given by You, marked for the attention of the Program Delegate s ecified in .
8 y g gate sp

item BB of Schedule 2; ot
(b) if given.by Us, marked for the attention of the person specified in item R of

Schedule 1; and : .
(©  hand deliveted or sent by pre-paid post ot Blecttonic Communication to the

“address of the othet patty specified in the schedule.

31.2 A notice given under clause 31.1 is taken to be received:

14
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(2)  if hand deliveted, on delivery;

(b)  if sent by pre-paid post, 5 business days aftet the date of posting; or

(9 if sent by Electronic Communication, at the time that would be the time of
receipt under the Electronic Transactions Act 1999 if a notice was being given undet
a law of the Commonwealth.

32 Survival of Clauses

321 'These clauses sutvive the expitation ot eatliet termination of this agreement: 4,5, 6, 9,

12, 13, 14, 15, 16, 17 and 19.

32.2 Clauses 6 and 18 apply dﬁi‘ing this agfeement and fot 7 years from the end of this

agreement.

33 Interpretation

33.1 In this agteement, unless the contraty intention appeats:

‘ABN’ has the sate meaning as it has in section 41 of the A New TaxSystem
(Australian Business Nunber) Act 1999; : :

‘Asset’ means any item of tangible property putchased ot cteated in whole or in patt
- with the Funds which has a value of over $50,000 inclusive of GST but does not
include Project Material;

‘Auditor-General’ means the office established under the Auditor-General Act 1997 and
includes any other entity that may, from time to time, petform the functions of that
office; :

‘Australian Accounting Standards’ refess to the standards of that name maintained
by the Austtalian Accounting Standatds Boatd created by section 226 of the Australian
Securities and Investments Commission Act 2007, ‘

‘Australian Auditing Standatds’ refets to the standards prepated by the Auditing
Standards Boatd of the Australian Accounting Research F oundation and generally '
accepted audit practices to the extent they are not inconsistent with those standatds; .

‘Author’ means 2 petson who is an author of any Project Matetial or Excluded
Matetial for the putposes of Patt IX of the Copyright Aot 1968 (Moral Rights);

‘Commonwealth Material’ means any Matetial provided by Us to You for the
putposes of this agteement or which is copied ot derived from that Material, except for
Project Material; : .

‘Completion Date’ means: ‘

~2) the date specified in item A of schedule 1;
" b) if no date is specified, the day after You have done all that You ate requited to
do under this agteement to Out satisfaction; ot
) if this Agreement is terminated, the date of termination.

‘Conflict’ refers to a conflict of intetest, or risk of a conflict of interest, or an appatent
conflict of interest atising through You engaging in any activity or obtaining any

. 15
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interest that is likely to interfere twith ot restrict You in providing the Project to Us
faitly and independently;

‘Date of this Agreement’ means the date written on the signature page of this
agreement, and if no date or more than one date is written there, then the date on
which this agreement is signed by the last party to do so;

‘EIF’ means Education Investment Fund .

‘EIF Advisoty Board’ means the Advisory Board established under subsection 170(1)
of the NBF Act. K A

‘EIF Project Plan’ means the document by that title at Attachment C which sets out
an agteed schedule of milestones and payments; :

‘Electronic Communication’ has the same meaning as it has in section 5 of the
Electronic Trarsactions Act 1999, :

‘Excluded IPR’ means Intellectual Propetty Rights in the Excluded Material;

‘Excluded Material’ means any Material specified undet the heading ‘Bxcluded
Material’ in item N of Schedule 1; ‘

‘Funding’ or ‘Funds’ means the amount or amounts (in cash ot kind) payable by Us
under this agreement by Us as specified in item AA of schedule 2, including interest
. earned on that amount; :

‘GST” has the same meaning as it has in section 195-1 of the GST Act;
‘GST Act’ means the 4 New Tax System (Goods and Services Tas) Act 1999;
‘Information Ptivacy Principle’ has the meaning given in the Privacy Act;

Intellectual Property Rights’ includes all copytight (including rights in relation to
phonograms and broadcasts), all rights in relation to inventions (including patent .
rights), plant vatieties, registered and untegistered tradematks (including setvice
marks), registered designs, citcuit layouts, and all other rights resulting from intellectual
activity in the industtial, scientific, litetary ot artistic fields;

Inteiest means interest calculated at an interest rate equal to the general interest
charge rate for a day pursuant to section 8AAD of the Taxation Administration At 1953,

on a daily compounding basis;

‘Material’ includes documents, equipment, softwate (including source code and
object code), goods, information and data stoted by any means including all copies and
extracts of the same;

‘Milestone’ means 2 stage of completion of the Project set out in item C of schedule
1

‘Minister’ means the Minister for Education;

‘NBF Act’ means the Nation-building Funds Act 2008;

‘Out Confidential Information’ means information that:

a) is described in item O of schedule 1;
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b) We identify, by notice in wtiting to You after the Date of this Agreement, as
confidential information for the putrposes of this agreement; ot
¢) - You know ot ought to know is confidential to Us.

‘Personal Information’ has the same meaning as it has in section 6 of the Privacy
Act; ’

‘Ptivacy Act’ means the Privacy Act 1988;

Privacy Commissioner’ means the Office of the Privacy Commissionet established

undef the Privacy Act and includes any other entity that may, from time to time,
perform the functions of that Office;

‘Program’ means the patt of Our operations specified in item B of schedule 1 under
which We ate able to give the Funding to You;

Program Delegate’ means the petson for the time being performing the duties of the

office of the Department specified in item BB of §chedule 2 ot any other person
specified by the Sectetary and notified in wtiting to You;

‘Project’ means the activity desctibed in item C of schedule 1, and includes the
provision of Project Material specified in that item;

‘Project Material’ fncans all Material:

a) brought into existence for the purpose of petforming this agreement, including -
the Application, the EIF Project Plan and the Repotts;
b) incorpotated in, supplied ot required to be supplied along with the Matetial
referred to in patagraph (a); ot ' ' '
) copied ot detived from Matetial refetred to in paragraphs (a) ot (b);

‘Project Period’ means

a) the petiod specified in item D of schedule 1 duting which the Project must be
completed; ot :
b) if this agreement is terminated eatly, the period ending on the day on which the
agreement terminates; :
‘Recotds’ includes documents, information and data stoted by any means and all
copies and extracts of the same; : ' 4

‘Report’ means any repott or update stipulated in item L of schedule 1;

‘Sectetary’ means a petson for the time being petforming the duties of the office of
Sectetaty to the Depattment and includes a person designated in writing by the
Secretary to exetcise any of the Secretary’s powers undet this agreement;

‘Specified Acts’ means any of the following acts ox omissions by ot on behalf of Us:

a) using, reproducing, adapting or exploiting all o any patt of the Project
Matetial, with or without attribution of authorship;

'b) supplementing the Project Matetial with any other Matetial;

¢) using the Project Material in a different context to that originally envisaged;

but does not include false attribution of authotship.
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‘Specified Personnel’ means the petsonnel (whether Your employees or
subcontractors), or people with specific skills, specified in item I-of schedule 1 as
petsonnel required to undertake the Project ot any part of the wotk consﬂtutlng the
Project;

‘Application’ means the document by that title at Attachment B;

‘Us’, ‘We’ and ‘Our’ includes the Commonwealth’s officers, delegates, employees and
agents, and Our successors; '

 You’ and ‘Your’ includes, where the context admits, Your officers, employees, agents

33.2

33.3

33.4

and subcontractors and Your successots;

Your Conﬁdentlal Information’ means information that is described in item CC of
schedule 2; :

“Your Current Level of Funding’ means New South Wales State Govetniment
funding for infrastructure as committed in the cutrent New South Wales Budget, 2009;

‘Your Planned Level of Fﬁnding’ means New South Wales State Government
funding as committed in the New South Wales State Government Budget 2009
forward estimates on infrastructutre ihvestment.

In this agreement, unless the contrary intention appears:

(& words in the singular include the plural and vice vetsa; ’

(b)  wotds impotting a gender include the other gender;

(c) areference to a petson includes a partnership and a body whether corporate or
otherwise; ‘

(d) clause headings ot words in bold format ate insetted for convenience only, and
have no effect in limiting ot extending the language of provisions;

(e)  all references to dollars are to Australian dollars;

(H  unless stated othetwise, a teference to legislation is to legislation of the
Commonwealth, as amended from time to time; ‘

(g) anuncertainty or ambiguity in the meaning of a provision of this agreement will
not be interpreted against a party just because that patty ptepated the provision;
and , ,

(h) whete a wotd or phrase is given a defined meaning, any other part of speech or
other grammatical form of that word ot phrase has a cottesponding meaning.

The schedules (and annexures and documents incotporated by refetence, if any) form

patt of this agreement.

In the event of any conflict ot inconsistency between any patt of:

(a)  the terms and conditions contained in the clauses of this agreement;
(b) the schedules '

(c  the annexures, if any;

(d)  documents incorpotated by reference, if any,

then the material mentioned in any one of patagraphs (a) to (d) above has precedence
over matetial mentioned in a subsequent patagraph, to the extent of any conflict ot
mconsistency

| 18
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33.5 For the avoidance of doubt, no right ot obligation‘in this agreement is to be read or
undetstood as limiting Your rights to entet into public debate ot criticism of Us.
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Schedule 1  Your Obligations

A. Term of agreement (clause 1)
A.1  The Completion Date for this agreement is 28 November 2013.

B. Program (clause' 2)

B.1 The Department operates a program known as, EIF.
The policy objectives of the EIF Program are to:

a) transform Austtalia’s knowledge generation and teaching capabilities;

b) boost patticipation in tertiary education;

c) position Australia to meet domestic skills needs now and into the future;
d) enhance Australia’s innovation capacity; .

e) vinvigorate the growth of Australia's tesearch capabilities; and

f) enhance Australia's international competitiveness in education and research.

C. Project (clause 2)

C.1  The funding of $16.859 million is to assist TAFE NSW Sydney Institute of to establish
the AutoCel — A Transpott Technology Centre of Excellence. The project is to
upgrade the automotive section by tefurbishing and renovating the workshop facilities
at the Ultimo campus. The project will transfotm the existing 1950s designed -
workshop facilities to cteate flexible leatning delivery capabilities in order to meet the
needs of students, teachers and industty bodies. It will include an alternative fuels
laboratory; two chassis dynamorneter cells, three electronic vehicle systems diagnostics
and technology laboratoties and an upgtade to the extraction within the existing LPG
fuels wotkshop. Some mobile training facilities will also be available to other campuses.

C.2  You must establish the AutoCel — A Transport Technology Centte of Excellence at
TAFE NSW Sydney Institute campus, Ultimo, NSW 2007.

C.3 You must:

a) implement the Project as outlined in the Application documents and agreed
EIF Project Plan documents; :

b) ensure that all subconttactots and othet Project Participants will provide the
resoutces and pérform the activities requited by this agteement as outlined in
the Application and agreed EIF Project Plan documents.

C.4 The TATE NSW Sydney Institute will be managed in accordance with the provisions
set out in the Application documents.

C.5 You must petform all obligations necessary to meet the Milestones as set out in the
agreed EIF Project Plan and the following table.
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Milestones fot the AutoCel — A Transport Technology Centre of Excellence

Appoint Construction
Contractor

to.Contractor

Planned Project Milestone | Expected Evidence of - Payment
Completion Completion of Project | amount
Date of Milestone required on
Milestone completion
of Project
Milestone
Project Milestone 1: June 2010 Budget approved, $0
Budget Approval pending signed Funding .
o Agreement between
Commonwealth of -
Australia & Sydney
Institute of TAFE NSW -
. Project Milestone 2: Septembet 2010 | Letter of Appointment $0
Appoint Project Director to Project Director ‘
(DET) Major works & (DET) Major works,
Project Manager (INSW " | Project Manager (NSW
Public Works) Public Works)
Project Milestone 3: Octobet 2010 Outline of Tender $403,000
Tender for Design Process
Consultants
Project Milestone 4: - November 2010 | Letter of Appointment $0
Appoint Design Consultants to Consultants
Project Milestone 5: January Extracts from Minutes $0
Consultants initial planning | 2011
and investigation works ‘
Project Milestone 6: Mazrch 2011 Copy of Concept Plans | $1,000,000
Consultants to Developed & Documentation,
Concept Drawing & Sydney Institute
Documentation approval & sign off
Project Milestone 7: June 2011 Copy of Design Brief & | $1,000,000
Consultants Design & Plans, Sydney Institute
Documentation complete. approval & sign off.
(Atchitect & Sub ‘ .
consultants)
Project Milestone 8: July 2011 Qutline of Tendet: $0
Tendet for new Lift Process
installation
Project Milestone 9: July 2011 Outline of Tendet $0
-| Tender for Construction Process B
Project Milestone 10: August 2011 Lettetr of Appointment $0
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Project Milestone 11:
-Site Establishment fot:
Construction & Enabling
wotks .

September 2011

Photographic repott

$1,687,000

Project Milestone 12:
Lower Ground Floot-
Tender for specialist
equipment, and equipment
(Simulators, UniTrain
sysAt'erns engines, test
benches and related test

- equipment, all wheel drive
Dynamometer, furniture,
_etc)

September 2011

QOutline of Tendes

Process

Project Milestone 13:

Lowet Ground Floot- Stage
1

Refutrbishment/Building fit
out, setrvices. (Fuel work
room, Marine engine room,
Dyno & Emissions Analysis,
Fuel Lab 1 & Store room)

January 2012

Sydney Institute Program
Manager site inspection,
Photographic report &
Cettification by Project
Ditectot that wotks ate

‘complete

$2,000,000

Project Milestone 14:
Lower Ground Floot- Stage
2

Refurbishment/Building fit
out, services. (Store &
Matine Engine Lab,
Alternative Fuels Lab, Fuels
Lab 2, Toilets)

Febi’uaiy 2012

Sydney Institute Progtam
Manager site inspection,
Photogtaphic report &
Cettification by Project
Directot that works ate
complete :

$2,000,000

Project Milestone 15:
Lowet Ground Floot-
Installation of specialist
equipment and equipment -
(Simulators, test benches
and related test equipment,
all wheel dtive :
Dynamometer, furniture,
etc)

February 2012

‘Photographic report

$5,000,000

Project Milestone 16:
Installation of new lift, lower
ground floot, ground floot
and 1* floog

Match 2012

Photogtaphic report

Project Milestone 17: -
Ground Flooz- Stage 1
Refurbishment/Building fit

April 2012

Sydney Institute Program
Manager site inspection,
Photographic report &

Injtials N (/’é - :
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out, setvices. (Cortidot,
Stairs, Entry, Theory Rooms

Cettification by Project

Director that works ate

1&2) complete
Project Milestone 18: May 2012 Sydney Institute Program $0
Ground Floot- Stage 2 Managet site inspection,
Refutrbishment/Building fit Photogtaphic report &
out, setvices. (Vehicle Work Cettification by Project
Shop, Vehicle Systems & Director that wotks are
‘Toilets) complete
Project Milestone 19: May 2012 Photogtaphic report $0
Ground Floor,
Installation of specialist
equipment and equipment
(UniTrain systems,
Simulators UniTrain and
lighting, Basics of
electronics, furnitute, etc .
Project Milestone 20: | June 2012 Sydney Institute Program | $1,000,000
First Floor, Stage 1, Managet site inspection,
Refurbishment/Building fit 'Photogtaphic report &
out, setvices. Cettification by Project
Director that wotks are
complete
Project Milestone 21: August 2012 Sydney Institute Progtam | $1,000,000
First Floor Stage 2, Managet site inspection,
Refurbishment/Building fit Photogtaphic report &
out, setvices. Cettification by Project
Ditector that wotks are
complete.
Project Milestone 22: August 2012 Sydney Institute Program $1,000,000
Fitst Floor, Manager site inspection,
Installation of specialist Photographic report &
equipment and equipment Cettification by Project
: Directos that wotks are
complete
Project Milestone 23: September 2012 | Certification by Project $769,000
Final Commissioning, Director that wotks are
Defect Rectification & complete, Cettificate of
Building Handover Practical Completion
Project Milestone 24: October 2012 | Certificate of Occupancy | $0
Building operational & “
building occupation
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C.6 . Budge;c

Table 1 - Outline of the EIF Program Round 2 funding (GST exclusive) for the Project. This

does not include contributions to be made by You ot othet participant organisations
2010-11 2011-2012 2012-2013 | TOTAL
_(§m) ($m) ($m) ($m)

Funding 1.403 11.687 3.769 16.859

D. Project Period (clause 2)
D.1 The Projéct commences on the Date of this Agreement and must be completed by 30
November 2012.

E. Invoice Requirements (clause 3)
E.1 Invoices forwatded by You must be correctly addressed and include the:
(a) title of Project; ‘ '
(b)  Yout name and ABN;
(0 name of Program Delegate;
(d) agteement number or date of execution;
(e) fees and expenses to be invoiced (including a description of the deliverables or

milestones that the invoice telates to); and
(f)  bank account details for payment of the invoice by electronic funds transfer.

E.2 Where the invoice relates to a taxable supply made under this agreement the invoice
must comply with the requitements fot a tax invoice, as defined in the GST Act.

F. Bank Accounts (clause 4)

F.1  Clause temoved.

G. Acknowledgement and Publication (clause 6)

G.1 Inall of Yout, or Your subcontractors, relevant publications, promotional materials,
activities and statements, You or Your subconttactots must acknowledge that the
Project is an initiative of the Australian Govetnment being conducted as patt of the
Education Investment Fund. : ,

G.2 You must, at Your own cost, install a building plaque on the completed Project and a
signage on the building site during the construction period from the commencement to
the completion to acknowledge Commonwealth funding. The building plaque and
signage on the building site must be in accordance with any requirements specified by

Us.

H. Subcontractors (clause 7)

H.1 Not applicable.
H.2 Al persons invited to exptess an intetest in Australian Government construction

projects ot projects which the Austtalian Govetnment contributes funding (including
this Progtram) to must be informed of the application of the National Code of Practice-
for the Construction Industty and its associated Guidelines to the Project.
Advertisements calling for exptessions of intetest, requests for tenders, submissions,
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invitations to join Common Use Attangements, etcetera, must incorporate the
following statement:

The National Code of Practice for the Construction Industty, in accordance
with the Australian Government Implementation Guidelines for the National
Code of Practice for the Construction Industty, August 2009 (see Item Q of
Schedule 1), applies to this project.

. Specified Personnel (clause 8)

I.1  Not applicable. :

J. Assets (clause 9)

J.1  Fot the putpose of this agteement, Your Assets ate:

()  AutoCel — A Transport Technology Centre of Excellence.

(b)  Assets over the value of $50,000 putchased or created with EIF funding for the
AutoCel — A Transport Technology Centre of Excellence as stated in Yout
Application.

J.2  You own any Asset acquired with the Funding,

K. Insurance (clause 10)

K.1 You must maintain:

(a) workers’ compensation insutance fot an amount required by the televant State or

- Tertitory legislation; and

(b)"  public liability insurance for $10,000,000 (ten million dollars) or mote pet claim; '

(c)  professional indemnity insutance for $1,000,000 (one million dollats) or more
pet claim; ' 4

(d) insutance for all Assets putchased from the Funds sufficient to enable;

© replacement of the Asset and claims arising from the use of the Assets;

(6)  product liability insutance for products and goods (if applicable); and

()  ensure that all Project Patticipants and subcontractors hold apptopriate
insurances.

L. Reporting (clause 12)

L.1  You must, in accordance with clause 12 of this agreement, provide Progress Repotts, )
Annual Progress Repotts and a Final Repott that are acceptable to Us. The contents of
the Progtess Reports; Annual Progtess Repotts and the Final Report are set out below.
You must provide them in a format agreed by Us beforehand. The Repotts must be
provided to Us on the due dates set out below:

Details of Report Petiod covered by Report Due Date

Initial Progress Report Project commencement — Two week following

signing of funding agreement | signing of funding
) agreement
2010-2011 Progress Report 2 September 2010 — November | 6 Decembet 2010
2010 :

P
R
h
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2012-2013 Annual Progless
‘Repott

2010-2011 Progress Report 3 December 2010 — February 7 Match 2011
’ 2011 '

2010-2011 Progtess Report 4 Match 2011 - May 2011 14 June 2011
2010-2011 Annual P1ogress 1 July 2010 — 30 June 2011 7 September 2011
Repott

2011-2012 Progress Report 1 June 2011 — August 2011 7 September 2011
2011-2012 Progress Report 2 Septembet 2011 — November | 8 December 2011

: 2011 ‘
2011-2012 Progress Report 3 Decembet 2011 — February 8 Match 2012
' ‘ 2012

2011-2012 Progtess Report 4 March 2012 - May 2012 11 June 2012
2011 2012 Annual Progtess 1 July 2011 — 30 June 2012 6 September 2012
Report ‘ '

2012-2013 Progress Report 1 June 2012 — August 2012 | 6 September 2012
2012-2013 Progress Report 2 September 2012 — November | 6 December 2012
' | ' 2012

1 July 2012 — Completion 6 December 2012 ot

within one month of
project completion

Final Report (including final
financial teport)

Project commencement to

- Project completion

6 December 2012 ot
within one month of
project completion

1.2 Progtress Repotts in any year should provide a brief overview of progress ovet the
tepotting petiod and must include, but is not limited to, the following:
a) a description of the progtess made by You on the Project against any
applicable milestones as set out in the relevant Project including photogtaphs if

applicable.

b) any confidential information should be cleatly identified as such and presented

in a separate attachment.
©) a financial statement on the expenditure of the Project for the reporting petiod,

including:

i, expenditure of Commonwealth EIF funding; and

il.  total expenditure.

d) for the first Progress Repott only and at the commencement stage, an estimate

of the number of jobs supported by the Project based on an estimate of the
average daily number of on-site wotkets for the dutation of the Project, in

three categories:

i total number of jobs;
il.  apprentices; and
iti.  Indigenous. (Statistics on apprentices and Indigenous can be 1ep01ted
at a later stage if not available at the initial stage of the Project.)
e) key risks - exception reporting, if the Project is not on track.

1.3 Fach Annual Progtess Repott should provide an accurate desctiption, including a
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descrif)ti_pn of the Project activities, and the overall Project status for each reporting
petiod, assessed against the EIF Project Plan in a format that is agreed by Us
beforehand. Each Annual Progress Report must include, but must not be limited to,

the following:

2)
b)

)

b

g
h)

an ovetview of the status of the Project, addressing, for instance, highlights,

difficulties ot breakthroughs.
a description of the activities undertaken, including a discussion of unexpected

ot unusual activities.

a desctiption of the progress made by You on the Project including

photogtaphs if applicable against the milestones set out in the relevant EIF
Project Plan, including discussion of agreed milestones not fully met and the
explanations for this;

discussion of any deviations from the EIF Project Plan, including;

i. additional activities undertaken (natute of activities, reason for
undertaking the activities, tealised or expected benefits from the
additional activities); :

il. agreed activities not completed and an explanation why théy were not
completed; and

iii. remedial action proposed, including timeframes:
a discussion of the level of cash and in-kind co-investment received against
expected levels.
an audited financial statement, as set out in clause 12, of actual vetsus planned
income and expenditute fot the Project, including:

i.  expenditute of Commonwealth EIF funding; and

il.  total expenditure. . '

key risks - exception reporting, if the Project is not on track.
any confidential information should be clearly identified as such and presented
in a separate attachment. :

1.4 ‘The Final Repost must include the following:

L.5

M.
M.1

2)
b)

©)

d)

9

copies of all relevant certificates of completion' in relation to the construction
of the building. .
a tepott on Your attainment of the project milestones including photogtaphs,

~ if applicable.

an audited financial statement, as set out in ‘clause 12, of actual versus planned
income and expenditute of the whole Project, including:

i, expenditute of Commonwealth EIF funding; and

il. - total expenditure. - '
a discussion of the expected future usage of the building, as well as the terms
of usage, including access tetms and pricing (as approptiate).
a discussion of the expected future trends in the use of the building as
approptiate.

The Reportts and any notice ptovided by You to Us must be submitted in hard copy
and electtonically in PDF format. ‘

Commonwealth Material (clause 13)
Not appliczible. '
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Project Material (clause 14)
Project Material means all Material brought into existence for the putpose of
petforming this agreement, including:
a) the Application,
b) the agreed EIF Project Plan;
c) Repoits.
Confidential Information (clause 15)
Not applicable. :

Protection of Personal Information (clause 16)

No conditions ot restrictions.

Compliance with Laws and Policies (clause 29)

Compliance with Laws
Q 1 You acknowledge that:

(8)  You may have obligations undet the Egual Oppoﬁwzzzy for Women in the Workplace
Act 1999 and You must comply with those obligations;

(b) when dealing with Your employees, You must comply with the Fair Work Act
2009 and related legislation, and obligations undet relevant occupational health and
safety laws;

() Chapter 7 of the Ctiminal Code provides for offences which attract substantial
penalties, including theft of Commonwealth property and other propetty
offences, obtaining propetty ot financial advantage by deception, offences
involving fraudulent conduct, bribety, forgery and falsification of documents;

(d) giving false ot misleading information is a setious offence undet the Critninal
Code;

(6)  the publication or communication of any fact or document by a petrson which
has come to their knowledge or into theit possession ot custody by vittue of the
petformance of this agreement (other than a person to whom You are
authorised to publish or disclose that fact or document) may be an offence under
section 70 of the Crimes Act 1974, pumshment for which may be a maximum of
two yeats imprisonment;

(f)  in respect of data, including petsonal information, held in connection with this
agreement, any unauthotised and intentional access, destruction, alteration,
addition or impediment to access or usefulness of the data stored in any
computer in the course of petforming this agreement is an offence undet Part
10.7 of the Criminal Code which may attract a substantial penalty, including
Jmprlsonment ‘

(@) Youare aware of the provisions of section 79 of the Crimes Act 1914 telating to

- official sectets;
(h)  You atre aware of Your obliga’rions undet Past4 of the Charter of United Nations

Act 1945 and the Charter of United Nations (Terrorisne and Dea/mg with Assets)
Regulations 2002, ,

e /'28
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Note: mote information about the Charter of United Nations Act and the Chatter of United
Nations (Tetrotism and Dealing with Assets) Regulations is available at
http:/ /www.dfat. gov.au/icat/freezing_terrotist_assets.html.

()  You may be subject to the provisions of the Trude Practices Act 1974 and the
~ Archives Act 1983, S

Compliance with Policies

Q.2 You must: : A
(2)  when using Our premises or facilities (including information systems), comply
_with Out directions and procedures telating to occupational health and safety,
environmental management and secutity (which you acknowledge may change
during the tetm of this agreement); and
(b). ensure that any petson who will have access to official sectets within the
meaning of section 79 of the Crimes Act 1914 signs an acknowledgment that he
ot she is awate of the provisions of that section;

()  when dealing with Your employees, You must comply with Out policies on
employment, including the Fair Work Aot 2009 and related legislation, and
obligations undet televant occupational health and safety laws.

National Code of Practice for the Construction Industty

Q.3 In this section:
() ‘Code’ means the National Code of Practice for the Construction Industry. A

copy of the Code appears on the Intetnet at www.deewt.gov.au/building;

(b) Implementation Guidelines’ means the Australian Government
Implementation Guidelines for the National Code of Practice for the
Construction Tndustty, August 2009, published by the Depattment of Education,
Employment and Wotkplace Relations. A copy of the Guidelines appears on the
Internet at www.deewt.gov.au/building . ,

(c)  ‘Project Parties’ means all contractots, subcontractors, suppliers, consultants
and employees who petform work in relation to the Project including those
listed in item H.1.

(d) “Code Monitoting Group’ has the same meaning as is given to that term in the
Australian Government Implementation Guidelines for the National Code of
Practice for the Construction Industty, August 2009 available at

- www.deewt.gov.au/building
Q.4 Construction activity is defined in the Code as including all otganised activities
concerned with demolition, building, landscaping, maintenance, civil engineeting,

_ process engineering, mining (excluding mining operations) and heavy engineering.
Activity which falls within the scope of consttuction activity also includes building
refurbishment ot fit out, installation of building secutity systems, fire protection
systems, ait-conditioning systems, computet and communication cabling and building
and construction of landscapes. ' -

Q.5 Where the Funding sesults in construction and building activity, subject to the financial
thresholds specified in the Implementation Guidelines, You must comply and ensure
that the Project Parties comply with the Code and the Implementation Guidelines.
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Q.6 The Code and Implementation Guidelines also apply to all construction activity
indirectly funded by the Department thtough grant and other programs whete:

(a)  the value of the Australian Government conttibution to a project is at least §5m
and represents at least 50% of the total construction plo]ect value; ot

(b)  the Australian Goverhment contribution to a ptoject is $10m or more,
itrespective of the propomon of Australian Government funding.

()  Where the Funding results in consttuction and building activity, subject to the
financial thresholds specified in the Implementation Guidelines, You must
comply and ensure that the Project Parties comply with the Code and the
Implementation Guidelines.

Q.7 'The Implementation Guidelines help Commonwealth agencies interpret and

~ implement aspects of the Code. Itis important that you familiatise yourself with the

Code and Implementation Guidelines as there ate other obligations which must be

complied with, eg, reporting requnements More information can be found at:

www.deewr.gov.au/building.

Q.8 You must ensure that:

© (a) all requests for tender in telation to the Project made by You ot any of the
Project Parties contain the commitment to apply the Code and Implernentaﬁon
Guidelines as set out in the model tender documents; and

(b)  all contracts entetred into in relation to the Project by You or any of the Project
Patties contain the commitment to apply the Code and Implementation
Guidelines as set out in the model contract.

Q.9 You must maintain adequate recotds of Yout compliance, and that of each of the
Project Parties, with the Code and the Implementation Guidelines. You must permit
Us and those authotised by Us, including a petson occupying a position in the Office
of the Australian Building and Consttuction Commissioner, full access to Your
ptemises and tecords, and those of the Project Patties, to:

(a) inspect any wotk, material, machinery, appliance, atticle or facility;

(b) inspect and copy any record televant to the Project and wotks governed by this
agreement; or

(c) interview any person;

as is necessaty to allow validation of progtess by You and.the Project Parties in

complying with the Code and the Implementation Guidelines.

Q.10 Additionally, You, and each of the Project Parties, will agtee to a request from Us,
including a petson occupying a position in the Office of the Australian Building and
Construction Commissionet, to produce a speclﬁed document within a specified
petiod, in petson, by fax or by post.

Q.11 We and those authotised by Us may publish ot otherwise disclose information in
relation to compliance by You and the Project Patties with the Code and the
Implementation Guidelines. You must obtain the consent of the Project Patties to the
publication ot disclosute of information under this clause.

Q.12 You must not appoint a Project Party if that appointment would consntute a breach of
a sanction imposed by the Code Monitoting Gtoup.

Q.13 You must not contract with an otganisation which is precluded from tendeting for
Australian Government construction activity ag a tesult of sanctions imposed by the
Code Monitoting Group for a bteach of the Code for the period of the preclusion. A
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list of organisations subject to sanctions can be found at:
http:/ /www.deewr.gov.au/WorkplaceRelations /Policies / BuildingandConstruction/Pa
‘ ges/ Sanctions.aspx.

Q.14 While acknowledgmg that value for money is the core principle underpinning decisions
on government procutement, when assessing tenders You may prefetence contractors,
subconttactors and consultants that have a demonsttated commitment to:

(2) adding and/or retaining trainees and appientices,

(b) incteasing the patticipation of women in all aspects of the industry; or

(© promotmg employment and training opportunities for Indigenous Australians in
regions whete significant indigenous populations exist.

Q.15 You must not appoint a contractot, subcontractor ot consultant in relation to the
Project whete: B
(a)  the appointment would breach a sanction imposed by the Minister. for

Employment and Wotkplace Relations; ot
(b) the contactot, subcontractot or consultant has had a judicial decision against
" them relating to employee entitlements, not including decisions under appeal, and
has not paid the claim. '

Australian Government Building and Construction OHS Accreditation Scheme (the

Scheme)
Q.16 From 1 October 2007 only persons who ate accredited under the Scheme ate able to
contract for building work that is "inditectly funded" by the Australian Government

* where:
(2) the value of the Austtahan Government contribution to the ptoject is at least $5

million and represents at least 50 pet cent of the total construction project value;

ot
(b)  the Australian Govetnment conttibution to a project is $10 rmlhon ot mote,
itrespective of the propottion of Austtalian Government funding.

Q.17 The Scheme is established by the Building and Construction Industry Inprovement Act 2005
(the BCII Act) and the Building and Construction Industty Improvement
(Accreditation Scheme) Regulations 2005 (the Accreditation Scheme Regulations).

- Q.18 Building work is consideted indirectly funded whete it is funded by the
Commonwealth (Australian Government) ot a Commonwealth authority through
grants and other programmes. This includes building projects whete the Australian
Government provides money through a funding agreement ot grants to a person, for
example a state ot tetritory government who then may contract with petsons who will
undertake the building work or petsons who will atrange for the building wotk to be
cattied out.

Q.19 You acknowledge that:

()  subject to the definition of building work in the BCII Ae and the thresholds
contained in the Accreditation Scheme Regulations, the apphca‘aon of the
Scheme is a condition of this funding; and

(b)  any head contract for building work (between You and any other petson) under
the Project that is valued at $3 million ot more must:

i. be notified by You to the Office of the Federal Safety Commissionet at
the eatliest possible oppottunity (that is, when approaching the market);

(//’?w 31
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and
fi. contain a requitement that the builder:
2. be accredited under the Scheme;
b. maintains Scheme accreditation for the life of the contract;
"~ and '
c.  must comply with all conditions of the Scheme
accreditation,

R. Notices (clauses 8 and 31)

R.1  The petson who can accept notices for You is:
Name: Ms Alison Wood, Associate Directot, Ultimo College
- Office Address: Mary Ann Street, Ultimo, NSW, 2007
Postal Address: P.O. Box 707 Broadway NSW 2007
Fax: (02) 9217 4023
Phone: (02) 9217 4450
Mobile: 0419 233582
Email: alison.wood@tafensw.edu.au
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Schedule 2  Our Obligations

AA. Funding (clause 3)
AA.1 The total Funding for the Pro]ect is $16.859 million (GST exclusive) payable by the

EIF R3 - Sydney Institute TAFE NSW - DEEWR Funding Agteement 2010 -

following instalments:
Amount Payable Indicative
Payment Date
$403,000 On the provision by You of: - January 2011

e Initial Progress Report and 2010-11 Progtess
Repott 2 by the due dates, specified in item L1. of
Schedule 1 showing, in out opinion satisfactory
petformance against Milestones 1, 2 and 3 of the
agreed Project Plan and in item C5 of Schedule 1;
and

e 2 cortectly rendered tax invoice showing GST as

$0 (zero).

$1,000,000

On the provision by You of:

e .2010-11 Progtess Report 3 by the due date,
specified in item L1. of Schedule 1 showing, in our
' opinion  satisfactory  petformance against
Milestones 4, 5 and 6 of the agreed Project Plan
and id item C5 of Schedule 1; and

e a cottectly rendered tax invoice showing GST as $0
(zero).

April 2011

$1,000,000

On the provision by You of:

e 2010-11 Progtess Report 4 by the due date,
speclﬁed in item L1. of Schedule 1 showing, in outr
opinion  satisfactory -petformance  against
Milestone 7 of the agreed Project Plan and in
item C5 of Schedule 1; and

e 2 coriectly rendered tax invoice showing GST as $0
(zero).

October 2011

$1,687,000

On the provision by You of:
e 2011-12 Progress Repotts 1 and 2, and 2010-11
Annual Progtess Report by the due dates,
_ specified in item L1. of Schedule 1 showing, in our
opinion  satisfactory  performance against
Milestones 8, 9, 10 and 11 of the agreed Project
Plan and in item C5 of Schedule 1; and

e a correctly rendered tax invoice showing GST as $0

January 2012
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(zero).

$9,000,000

|| On the provision by You of:

e 2011-12 Progtess Report 3 by the due date,
specified in item L1. of Schedule 1 showing, in out
opinion  satisfactoty =~ petformance  against
Milestones 12, 13, 14 and 15 of the agreed
Project Plan and in item C5 of Schedule 1; and

e a correctly rendered tax invoice showing GST as $0
(zero).

April 2012

$3,000,000

On the provision by You of:

e 20i1-12 Progress Repott 4, 2012 13 Progtess
Repott 1, and 2011-12 Annual Progtess Repott
by the due dates, specified in item L1. of Schedule
1 showing,. in out opinion satisfactoty
petformance against Milestones 16, 17, 18, 19, 20,
21 and 22 of the agteed Project Plan and in item
C5 of Schedule 1; and

e 2 cottectly rendered tax invoice showing GST as $0
(zero).

October 2012

$769,000

On the provision by You of:

e 2012-13 Progtess Report 2 by the due date,
specified in item L1. of Schedule 1 showing, in out
opinion  satisfactory  performance against
Milestone 23 of the agteed Project Plan and in
item C5 of Schedule 1; and

e a cottectly rendered tax invoice showing GST as $0
(zero). :

January 2013

AA.2 On the basis that payments under this agreement are of a fuﬂding nature, are to a
government-related entity for GST putposes, ate sourced from the NBF Acfand
ate to be used for the putposes stated in this agteement, the parties rely on
GSTR 2006/11 for the payments not bemg consideration-for any supply and for
no GST being imposed by teference to them.

AA.3 Subject to acceptance by Us, in our sole opinion that the relevant Progtess Repolts
Annual Progtess Repott or the Final Report represent satisfactoty petformance in the
“conduct of the Pro]ect the date for payment is 30 days after the receipt by Us ofa
cortectly rendered invoice and notification by Us to You that the televant report has
been accepted and after the dehvery of the Project or part of the Project to which the
payment relates.
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BB. Program Delegate (clauses 11 and 31)

BB.1 The Prograrfi Delegate is:

Name: Dr James Hatt, Branch Manager, Education Investment Fund Branch, I—hgher
Education Group ot the employee of the Department from time to time occupying or

peifolmmg the duties of that position.
Office Address: Level 9, 50 Marcus Clatke Street, Canberta City; ACT, 2601

Postal Address: GPO Box 9880, Canbetra, ACT, 2601
Email: eif@deewt.gov.au

CC. Your Confidential Information (clause 15)
CC.1 Not applicable.
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THIS AGREEMENT is made on the Y £ day of MVEHBER 2010

SIGNED for and on behalf of . )
THE COMMONWEALTH OF AUSTRALIA )
by Dr James Hart )
the Branch Manager )

Education Investment Fund Branch

of Higher Education Group

of the Department of Education, Employment
and Wortkplace Relations '

) i

........................................................

In the Presence of;

Full name and occupation ot profession of witness (Please ptint)

SIGNED BY

Me-Michael-Coutts—Frotter
Birector-Genetal-of Bdueation-and-Fraining

ag-Director-of FAHE-NSW
'rheg%n :/2//\,1/ Fro 44

)
)
)
)
)
ST hay Y Ldicarion and 77””"7

In the Presence of:

Oabe Coranne.. Dhacpe.
WITNESS

I e T Nt G X L L R R R R T Ry P FY R R R RV TP LR

Please\pgint full name and occupation or profession of witnesses above,
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ATTACHMENT B

Institution Name: The Sydney Institute of the TAFE NSW
Project Name: AutoCel - A Transpott Technology Centre of Excellence

Project Description
The $16.859m EIF funding is to support Sydney Institute to upgtade its automotive section by
refutbishing and renovating the wotkshop facilities at the Ultimo campus. The project will
transform the existing 1950s designed wotkshop facilities to create flexible learning delivery
capabilities in ordet to meet the needs of students, teachers and industry bodies. It will include an
alternative fuels laboratoty; two chassis dynamometer cells, three electronic vehicle systems
diagnostics and technology laboratoties and an upgrade to the extraction within the existing LPG
fuels workshop. Some mobile training facilities will also be available to othet campuses.

Table 1: Schedule of Milestones and Budget for Expenditure

Planned Project Milestone | Expected Evidence of Completion | Payment
Completion of Project Milestone amount required
Date of ’ on completion
Milestone of Project
: Milestone
Project Milestone 1: June 2010 Budget apptoved, pending | $0
Budget Approval signed Funding Agreement
between Commonwealth
of Australia & Sydney
: Institute of TAFE NSW
Project Milestone 2: September Lettet of Appointment to $0
Appoint Project Director 2010 Project Ditector (DET)
(DET) Major works & Major works, Project
Project Manager (NSW Manager (NSW Public
Public Works) Works)
Project Milestone 3: October 2010 Outline of Tendet Process | $403,000
Tender for Design ' :
Consultants
Project Milestone 4: November Letter of Appointment to $0
Appoint Design Consultants | 2010 Consultants-
Project Milestone 5: January Extracts from Minutes $0
Consultants initial planning 2011 '
and investigation works
Project Milestone 6: March 2011 Copy of Concept Plans & | $1,000,000
Consultants to Developed Documentation, Sydney
Concept Drawing & Institute approval & sign
Documentation off
Project Milestone 7: June 2011 Copy of Design Brief & $1,000,000
Consultants Design & Plans, Sydney Institute
Documentation complete. appr.oval & sign off.
(Atchitect & Sub consultants)
Project Milestone 8: July 2011 Qutline of Tender Process | $0
Tendet for new Lift
installation

Initials




Ground Floot- Stage 2

Managet site inspection,

Project Milestone 9: July 2011 Outline of Tender Process | $0

"Tendet for Consttuction

Project Milestone 10: August 2011 Letter of Appointment to | $0

- Appoint Construction Conttactor

Contractor

Project Milestone 11: September Photogtaphic repott $1,687,000

Site Establishment for 2011 -

Construction & Enabling

works

Project Milestone 12: - September ‘Outline of Tender Process | $0

Lowet Ground Floot- 2011 '

Tender for specialist ,

equipment, and equipment

(Simulators, UniTrain systems

engines, test benches and

related test equipment, all

wheel drive Dynamometer,

furnitute, etc)

Project Milestone 13: January 2012 Sydney Institute Progtram $2,000,000

Lowet Ground Floos- Stage 1 Manager site inspection,

Refutbishment/Building fit Photogtaphic teport &

out, services. (Fuel work Cettification by Project

room, Matine engine room, Ditector that wotks are

Dyno & Emissions Analysis, complete

Fuel Lab 1 & Store room) A

Project Milestone 14: Febtruaty 2012 | Sydney Institute Program $2,000,000

Lowet Ground Floot- Stage 2 Managet site inspection, :

Refurbishment/Building fit Photogtaphic report &

out, setvices. (Store & Marine Cettification by Project

Engine Lab, Alternative Fuels Ditectot that wotks are

Lab, Fuels Lab 2, Toilets) . complete

Project Milestone 15: Februaty 2012 | Photogtaphic report $5,000,000

Lower Ground Floot- ,

Installation of specialist

equipment and equipment

(Simulators, test benches and

related test equipment, all

wheel drive Dynamometet,

furniture, etc) , :

Project Milestone 16: Mazrch 2012 Photographic report $0

Installation of new lift, lower

ground floor, ground floor

and 1* floor :

Project Milestone 17: April, 2012 Sydney Institute Program $0

Ground Flooz- Stage 1 Manager site inspection,

Refutbishment/Building fit Photogtaphic teport &

out, setvices. (Corridor, Stairs, Cettification by Project

Entty, Theory Rooms 1 & 2) Ditector that wotks ate
complete .

Project Milestone 18: May 2012 Sydney Institute Program $0
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Photogtaphic repott &

Refurbishment/Building fit
out, setvices. (Vehicle Work Cettification by Project
Shop, Vehicle Systems & Director that works are
Toilets) . complete "
Project Milestone 19: May 2012 Photogtaphic report $0
Gtround Floot, ' ‘
Installation of specialist
equipment and equipment
(UniTrain systems, Simulators
UniTrain and lighting, Basics
of electronics, furniture, etc . 4 ‘
Project Milestone 20: June 2012 Sydney Institute Program | $1,000,000
First Floot, Stage 1, Manager site inspection,
Refutbishment/Building fit Photographic teport &
out, setvices. Certification by Project
Ditector that works ate
‘ complete
Project Milestone 21: August 2012 Sydney Institute Program $1,000,000
First Floor Stage 2, ‘Mariager site inspection,
Refurbishment/Building fit Photogtaphic teport &
out, setvices. Cettification by Project
l Directot that wotks are
complete '
Project Milestone 22: August 2012 Sydney Institute Progtam $1,000,000
First Floot, Manager site inspection,
Installation of specialist Photogtraphic report &
equipment and equipment Cettification by Project
- Ditectot that wotks ate
complete
Project Milestone 23: | Septembet Cettification by Project $769,000
Final Commissioning, Defect | 2012 Ditectot that works ate ‘
Rectification & Building : complete, Certificate of
Handover Practical Completion
Project Milestone 24: October 2012 | Cettificate of Occupancy $0
Building operational &
building occupation
Contact details:
Name: | John Obeid
Position: | Commonwealth Infrastructure Program Managet
Phone number: | 02 9217 3658 B
Date: | 22/07/10

Table 2: Payments as agreed by the Commonwealth in each Financial Yeat.

Financial Year of Payment Amount
2010-2011 $1.403m
2011-2012 $11.687m
2012-2013 $3.769m
Total $16.859m

Note: The funding profile in Table 2 has been approved by the Austtalian Govemrﬁent and as
such, neither timing not quantum of payment is negotiable. '
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