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Funding Agreement
between the

COMMONWEALTH OF AUSTRALIA
as represented by the "
Department of Education, Employment and Workplace
Relations
and :
Canberra Institute of Technology

regarding funding for the Better TAFE Facilities element of the
Teaching and Learning Capital Fund for Vocational Education
and Training Program

This wotk is copytight. Apatt fiom any use permitted under the Copyright Aet 1968, no part
may he reproduced by any process without the wrtten permission of the Commonwealth of
Australia acting through the Depattment of Education, Employment and Wotkplace

Relations. :
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Parties

COMMONWEALTH OF AUSTRALIA (‘Commonwealth, ‘Us’, ‘We’ or ‘Our’),
represented by and acting through the Department of Education, Employment and
Workplace Relations ABN 63 578 775 204 (‘Department’)

AND

CANBERRA INSTITUTE OF TECHNOLOGY ABN 43 273 796 990 (You', o
Yout’)

Note: this agreement uses a numbet of words which are defined in the glossaty, Defined tetms start
with 4 capital letter, e.g., Asset.

Purpose

A. The Australian Government announced the Teaching and Learning Capital Fund
(TL.CF) for Vocational Education and Training (VET) (‘the Program’) as patt of a
$4.7 billion nation-building infrasttucture package to support Australia’s economy.

The TLCT (VET) will provide $500 million during the 2009-10 financial year which
will be distdbuted through initiatives focused on modetnising and improving the
quality of teaching and learning across the vocational education and training sector.
Funding for this initiative will be provided through the following three program
elements: Better TAFE Facilities; Training Infrastructure Investtnent for Tomortow;
and Tnvesting in Community Education and Training.

B. ‘You are committed to helping achieve the Program, through Your conduct of the
Project. The Project is the Better TAER Facilities Project. Under the Better TAFE
Facilities (BTF) program element, $200 million will be provided over the 2009-10
financial year to modernise and improve the quality of teaching and learning facilities
across the vocational education and training sector. Funding is fot projects that
address immediate maintenance needs, and/or involve small capltal works and
equipment and pla.nt purchases,

C. As a result of this comm.itment, We agree to support the Project by providing
Funding to You, subject to the terms and conditions of this agteement.

D. We are required by law to ensute accountability for public money, and You ate -
requited to be accountable for all Funds provided by Us.

E. You agree to accept the Funding on the terns and conditions set out in this
agregiment, '

1 Term of Agreement

1.1  This agteement commences on the Date of this Agreement and, unless terminated
eatlier, it expires on the Completion Date. |
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2 Project
2.1 Youmust carry out the Project:

22
23
24

4.2

4.3

(@)  at the times and in the manner specified in item C of Schedule 1;

(b)  within the Project Petiod; and

(€) in accordance with this agreement (and any applicable Guidelines),
diligently, effectively and to a high professional standard.

The Funding must be expended by You only fot the Project.
You must not act in a way that may bting the Project into disrepute.

We are not responsible for the provision of additional money to meet any expenditure
in excess of the Funds.

Not applicable

Not applicable.

Funding

Subject to sufficient funds bemg available fot the Program, and compliance by You
with this agreement (including the invoicing requirements, if any, specified in item B of
Schedule 1), We will provide You with the Funding at the times and in the manner
specified in item AA of Schedule 2.

Without limiting Our rights, We may withhold or suspend any payment in whole or in
patt if:

(8 . You have not petformed Your oblipations under this agreement; ,
()] You have outstanding ot unacquitted money under any arrangcment (whethet

: contractual ot statitoty) with Us; or
() infrastructure funding by Your state or territory is reduced.

If We exercse Our rights under clause 4.2, You must continue to perform any
obligations under this apreement, unless We agree otherwise in writing,

Management of Funding
You must keep financial Records relating to the Project to enable:

(a) all income and expenditure related to the Project to be identified in Your
accounts;

(b) the prepatation of financial statements in accordance with Australian
Accounting Standards; and

{(c)  the audit of those Records in accordance with Australian Auditing
Standards,
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52

You must not nge the Funds:

(@)  as secutity to obtain, or comply with, any form of loan, credit, pagment or
other interest; or
(b)  fot the ptepatation of, or in the coutse of, any litigation.

6 Repayment of Funding

6.1

6.2

6.3

6.4

If:

{a)  atany time, an overpayment occuts, including whete an invoice is found to
have been incottectly tendered after payment; or

(b)  at the Completion Date (ot if this agteement in tesmitiated catlier, the date
of termination) some ot all of the Funding has not been:
(i}  spentin accordance with this agreement; of.
(i) acquitted to Our satisfaction,

then this amount must be repaid to Us within 20 business days of a watten notice
from Us, ot dealt with as directed in writing by Us.

An overpayment may be recovered from You, including by offsctting that
ovetpayment against any amount subsequently due to You under this agreement or any
other arrangement between You and Us ot between Yon and the Commonwealth -
generally.

If an overpayment is not tepaid to Us, Interest is payable on the amount after the
expity of the 20 business dﬂ,ys notice referred to in elause 6.1, until the amount is paid
in full.

Any amount owed to Us undet clause 6.1 and-any Interest owed under clause 6.3, is
recoverable by Us as a debt due to Us by You without further proof of the debt by Us.

6.5 An adjustment note must be provided to Us if required by the GST Act, including

where You repay some or all of the Fanding to Us.

7 Acknowledgment and Publicity

7.1

7.2

You must comply with the fequirements for acknowledgement and pubhclty contained
in item G of Schedule 1.

For the avoidance of doubt, no fght ar obligation in this agteement is to be read or
undetstood ag limiting Your rights to entet into public debate or ctiticism of Us.

Assets

You must not use the Funding to purchase or create any Asset, apart from those
detailed in item H of Schedule 1, without getting Our prior written approval. Our
apptoval may be subject to conditions. Clauses 8.3 to 8.7 apply only to Assets
purchased or created with the Funding,
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8.2

8.3

B4

8.5

8.6

Unless it is specified in item H of Schedule 1 that We own the Asset then, subject to
this clause 8, You own any Asset acquited with the Funding. If We own the Asset,
clavses 8.4, 8.5 and 8.6 do not apply. ‘

Unless We otherwise agree in wiiting, duting the Project Period and for three years
after the end of the Project Period, You must:

(3) use any Asset in accordance with this agreement and for the purposes of
the Approved Project;

(b) do not encumber or dispose of any Asset, of deal with or use any Asset
other than in accordance with this cla,usc 8, without Our priot wiitten
approval;

(€} safeguard all Assets against theft, loss, damage, ot unauthorised use;

.{d)  maintain all Assets in good working order;

(¢) maintain all appropriate insurances for all Assets to their full replacement
value, noting Qur interest in the Asset undet this agreement, and provide
satisfactory evidence of this on request from Us;

(f)  if required by law, maintain registration and licensing of all Assets;

(@  be fully tesponsible for, and bear all risks relatl.ng to, the use or disposal of
all Assets;

(h). if specified in item H of Schedule 1, maintain an Assets register in the form
and containing the details as described in item H of Schedule 1;

()  as and when requested by Us, provide copies of the Assets register to Us;
and

(i)  if the Asset ceases to be used for the purposes of Approved Projects ot to
deliver training, transfer (where the nature of the Asset permits) the Asset
to anothet organisation within 20 business days of being directed to do so
by Us in writing. In the event that an Asset ceases to be Used for the
putpose of an Approved Project You must advise Us of options, including
Your preferred option, for transferring the Asset.

We may tequire You to pay to Us a proportion of the market value of an Asset which
is equivalent to Our contdbution to the purchase of the Assct:

(a) if Yousell ot otherwise dispose of the Asset during the Project Period -
(which must be with Out prior written consent and subject to any
conditions We may impose).

If You fail to make payment as requited by clavze 8.4, within 20 business days of

teceiving wiitten notice from Us:

(@) You must pay Us the Interest on the amount from the date it was due, for
the petiod it remains unpaid; and
(b)  the amount and Interest are recoverable by Us as a debt due to Us by You.

If any of the Assets ate lost, damaged ot destroyed, You must reinstate the Assets
including from the proceeds of the insuratice and this clause 8 continues to apply to
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8.7

0.2

10
10.1

11
1.1

11.2

the reinstated Assets. Any su.rplﬁs from the proceeds of the insutance must be
notified to Us and used and accounted for as Funding under this agreement.

1f You do not carty out an Approvcd Project in accordance with this agteemnent You
must ensure that You deal with Assets as We, at Out sole discretion, direct in wiiting,

Insurance

You must, for as long as any obligations remain in connection with the Project, have
insutance.as specified in item I of Schedule 1. '

When requéstcd, You must provide Us, within 10 business days of the request, with -
evidence satisfactory to Us that You have complied with Your obligation to insure.

Liaison and Monitoring
You st

(8) liaise with and provide information to the Progeam Delegate, or a petson
nominated by the Program Delegate, as reasonably requited by the
Program Delegate; and

(b)  comply with a1l reasonable requests, directions, or monitoring requirements
teceived from the Progtam Delegate.

Reportlng

You must provide to Us Reports at the times and in the manner stated in item | of
Schidule 1. :

Unless clause 11.6 applies, You tnust provide Us with:

(2) = cettificate that all Funding received was expended for the Project and in

accordance with this agteement, in the fortn of the document in Attachment A;

(b) an audited detsiled statement of income and expenditute in respect of the

Funding, which must inclade a definitive statement as to whether the financial
accounts ate ttue and fair, and a statement of the balance of Yout account
referted to in clause 5; and

() an audit statement that the Funding was expended for the Project and in

accordance with this agreement.

11.3 The cettificate referred to m clavse 11.2(a) and the andits tefetred to in clavse 11 2(:1)

114

and () must:
(a) contain the details, if any, desctibed in item J of Schedule 1;
(b) be provided to the Program Delegate within one month (or other pedod

specified in item ] of Schedule 1) of the end of the Project Period; and

(¢)  at the other times specified in item | of Schedule 1, if any.

The certificate referred to in clause 11.2(z) must be provided by the person specified in
item ] of Schedule 1 of, if no petson is specified, by Your chief executive officet, chief
nternal auditor or board metber.

11.5 Subject to clause 11.6, the audits referted to in clause 11.2(a) and (c) must:
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(a) comply with the Australian Auditing Standatds; and
(b) be carried out by a petson who is: '

(i) repisteredasa company auditor under the Cm_*pamtzmz_rAst 2007, 0ta
membet of the Institate of Charteted Accountants in Australia (who
is entitled to use the letters CA ot FCA), or of CPA Australia (who is
entitled to use the lettets CPA of FCPA) ot the National Institute of
Accountants (who is entifled to use the letters MNIA, FNIA, PNA or
FPNAY); and ‘

(i) . nota ptincipal, member, shareholder, officer or employee of You
(Yout holding company or a subsidiary of You ot Yout holding
company).

11.6 If Yon ate audited by the Auditor-General ot a State or Territory Auditor-General:
(a) for the entire term of this agreement; and
(b) the Funding is included in the income and expenditure Whlch is subject to the
andit,

then, instead of the audits referred to in clause 11.2 (b) and 11.2 (&), You tnay provide
Us with:
i)  adetailed statement of income and expenditute for the Funding,
which must include a definitive statement as to whether the financial
accounts ate true and fair, and a statement of the balance of Your
" account tefeired to in ¢lavse 5; and - -
(i) statement that the Funding was expended for the Project and in accordance
with this agreement.

11.7 The statements referred to in clanse 11.6(1) and (it) must -
(2) be certified by:
@  Your chief executive officer; and ‘
(i) the senior executive officer employed by You who has primary
1esponslb]]1ty for managmg Your audit functions; and-
(1) be delivered at the times and in the manner specified in clause 11.3.

12 Records

121 You must tnake full and accurate Records of the conduct of the Project including
progtess against the Milestones (if any), the receipt and use of Funding (in
accotdance with Australian Accounting Standards), and the acquisition of Asscts.

12.2  Records must be tetained by You for 7 yeats after the end of the Project Period.

13  Access to Premises and Records

131 You must at all reasonable times give the Auditor-General, the Privacy
Commissioner, the Program Delegate, a member of the Investipations Branch in the
Depattment on production of photo identification, or any person authotised in
writing by the Secretary:
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13.2

13.2

13.3

14
14.1

14.2

14.3

(@) reasonable access to:
) Yout employees and equipment;
(i) premises oceupied by You;
() Materal; and
(b)  reasonable assistance to:
() inspect the performance of the Project;
() to locate and inspect Material; '
(i) make copies of Matérial and remove those copies,

televant to the Project.
The rights referred to in clansé 13.1 are subject to:

(8)  the provision of reasonable pror notice to You; and
(b)  Yout reasonable security procedures.

If a tnatter is being investigated which, in the opinion of a member of the

Investigations Branch in the Dﬂpartmcnt,' or any person authorised ih wiiting by the
Sectretaty, may involve an actual or apprehended breach of the law, clause 13.2¢a) will
not apply. |

The requirement for access specified in clanse 13.1 does not in any way reduce Yout
responsibility to petform Your obligations under this agreement.

Indemnity
You agree to indemnify Us against any:

(8) loss or liability incutred by Us;
(b) loss of of datnage to Our propetty; or
(€) loss or expense incurted by Us in dealing with any claim against Us, _
including legal costs and expenses on a solicitor/own client basis and the
cost of time spent, resources used, or disbursements paid by Us;
arising from:
(i)  any act ot omission by You, ot any of Your employees, agents,
ot subcontractors in connecton with this agreement, whete
there was fault on the part of the person whose conduct gave
tise to that liability, loss, damage, of expense;
(i) any breach by You or any of Your employees, agents, ot
subcontractors of obligatons ot warrantics under this
agreement,

Yout liability to indemnify Us under this clause 14 will be reduced proportionately to
the extent that any fault on Our part contributed to the televant loss, damage,
expense, ar liability. '

Qur tight to be indemnified under this clause 14 is in addition to, and not exclusive
of; any other right, power, ot temedy provided by law, but We are not entitled to be
compensated in excess of the amount of the televant loss, damage, expense or

liahility.
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14.4

15
15.1

15.2

16
16.1

16.2

16.3

17
171

172

173,

17.4

18
18.1

18.2

In this clause 14, “faule” means any negligent ot unlawful act or omission or wilfial
misconduct. ‘

Negation of Employment, Partnership and Agency

You will not, by virtue of this agreement, be or for any putpose be deemed to be Our
employees, parmers or agents. ‘ ‘

You must not represent Yourself, and must ensure that Your employees, pattners,
agents of sub-contractors do not represent themselves, as being Our employees,
pattners or agents. ‘

Entire Agreement, Variation and Severance

This agreement records the entite agreement between the parties in relation to its
subject matter. -

Except for action We are expressly authotised to take elsewhere in this agreement, no
vatiation of this agreement is binding unless it is agreed in writing and signed by the -
parties. ' '

If 4 coutt or tribunal says any provision of this agreement has no effect or interprets

a provision to teduce an obligation ot right, this does not invalidate, or restrict the
operation of, any other provigion. ‘

Waiver
If either patty does not exetcise (or delays in exercising) any rights under this
agreement, that failure or delay does not operate as a waiver of those rights.

A waiver by eithet patty of any rights does not prevent the further exetcise of any
tight. '

Waiver of any ptovision of, or right under, this agreement:

a)  must be in wiiting signed by the patty catitled to the benefit of that
g signed by the party :
provision ot fight; and
(b) iz effective only to the extent set out in the written waiver.

In this clause 17, ‘dghts’ means rights ot remedics provided by this agteement of at
law.

Assignment and Novation

You must not assign Your rights under this agreement without prior written approval
from Us. '

You agree not to negotiate with any othet person to enter into an asrangement that
will require novation of this agreement without first consulting Us.
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19.2

19.3

194

20
20.1

20.2
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Dispute Resolution

Squect to clause 19.3, the pattics agree not to commence any legal proceedings in
tespect of any dispute arising under this agreement, which cannot be resolved by
informal discussion, until the procedure provided by this clause 19 has been used.

The patties agree that any dispute arising duting the coutse of this agreement is dealt
with as follows:

(@) the party claiming that there is a dispute will send the other Pa.tr:y a written
notice sctting out the nature of the dispute;
(b)  the parties will tty to tesolve the dispute through direct negcnttatlon by
petsons who they have given authority to resolve the dispute;
() the parties have 10 business days from the receipt of the notice to reach a
tesolution of to agree that the dispute is to be submitted to mediation or
some altetnative dispute tesolution procedure; and

(i) thete is no resolution of the dispute;

(i) there is no agreement on submission of the dispute to
mediation or some alternative dispute resolution Proccdu.re; ar

(iii) there is a submission to mediation ot some other form of
altetnative dispute resolution procedure, but there is no
tesolution within 15 business days of the submission, or
extended time as the patties tmay.agree in wiiting before the
cxpiration of the 15 business days,

then, eithet party may commence legal proceedings.

“This clause 19 does not apply if:

(a) eithet party commences legal proceedings for urgent interlocutory relief;
(b)  action is taken by Us under clanses 6, 13, 20 or 21; or

(c) an authority of the Commonwealth, a State or Tetritory is investigating a
breach or suspected breach of the law by You.

Despite the existence of a dispute, both parties must (unless requested in writing by
the other party not to do s0) continue to perform obligations under this agreement.

Termination With Costs and Reduction

We may, at any time by written notice to You, terminate this agreement it whole or
teduce the scope of this agreement without prejudiée to the rights, liabilities, or
obligations of either patty accruing ptiot to the date of termination. If this
agreement is terminated or reduced in scope We will only be liable for:

(@) payments under the payment provisions of this agreement that were due
before the effective date of termination; and

(b)  subject to clauses 20.3 and 20.4, any reasonable costs incurred by You and
ditectly attributable to the termination or partial termination of this
agreement.

Upon receipt of a notice of termination ot reduction in scope You must:
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stop ‘.Work as specified in the notice;
take all available steps to minimise loss resulting from that termination; and
continue wotk on any part of the Project not affected by the notice.

20.3  If thete is a reduction in scope of the obligations under this agteement, Our liability
to pay any patt of the Funding will, in the absence of agreement to the contrary,
abate proportionately to the reduction in the obligations undet this agréement.

204  We will not be liable to pay compensation for loss of prospective profits for 2
termination ot reduction in scope under this clause 20 ot loss of any benefits that
would have been conferred on You had the termination ot reduction not occurted.

21 Termination For Default

211  We may immediately tetminate this agreement by giving written notice to You of the
‘termination if: ‘

(a)

th)

We ate satisfied that any statement made in Your application for Funding is
incotrect, incomplete, false or misleading in a way which may have
affected: :

(i) the odginal decision to approve the Funding;

(i) the tetms and conditions of this agreement; or

(i) action taken by Us under this agreement; or

You fail to fulfil, or ate in breach of any of Your obligations under this
agreement, and You do not rectify the omission ot breach within 10
business days of receiving a notice in writing from Us to do so..

You are unable to pay all Your debts when they become due;

You fail to comply with a statutory demand within the meaning of section
459F of the Corporations Act 2001,

proceedings are initiated to obtain an order for Your winding wp of any
shareholdet, member or ditector convenes a meeting to consider a
resolution for Yout winding up; '

You come under one of the formns of extemal administration referred to in
Chapter 5 of the Corporations Aet 2001 or equivalent provisions in other
legislation, ot an order has been made to place You under external
administration; or

Naotice is served on You ot proceedings are taken to cancel Your
incorporation ot registtation or to dissolve You as a'legal entity; ox

You cease to catty on a busitiess relevant to the perfotmance of the
Project.

22 Compliance With Laws and Our Policies

221 You trast, in carrying out Your obligations under this agreement, comply with:

(a)
(b)

all televant statutes, regulations, by-laws and requirements of any
Commonwealth, State, Territory ot local authority; and
any of Qur policies notified by Us to You in writing,
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including those listed in item K of Schedule 1.

Applicable Law and Jurisdiction

The laws of the Australtan Capital Territory apply to the interptetation of this
agreetent.

The pattics agree to submit to the non-exclusive jurisdiction of the courts of the
. Australian Capital Territory in respect to any dispute under this agreement.

Notices

A party giving notice undet this agteement must do so in writing ot by Electronic
Communication:

(a)  if given by You, marked for the attention of the Program Delegate
specified in item BB of Schedule 2; or
(b)  if given by Us, matked for the attention of the person specified jo item L,
of Schedule 1; and
hand delivered or sent by pre-paid post ot Electtonic Communication to the address
of the other patty specified in the schedule.

A notice given under clause 24.1 is taken to be received:
(a)  if hand delivered, on delivery;
(b)  if sent by pre-paid post, 5 business days after the date of posting; ot
(¢)  if sent by Electronic Communication, at the time that would be the time of
receipt under the Electronic Transactions Act 7999 if a notice was being given
under a law of the Commonwealth.

Survival of Clauses

These clauses survive the expiration or earliet termination of this agreement: 5, 6, 8,
11,12, 14. '

Clauses 7 and 13 apply during this agreement and for 7 yeats from the end of this
apreement.

Interpretation

In this agreement, nnless the contrary intention appeats:

‘ABN’ has the same meaning as it has in section 41 of the 4 New Tax Systen
(Australian Business Number) At 1999,

‘Approved Project’ means a project approved by Us as part of the Better TAFE
Facilities element of the Program as set out in Schedule 3.

‘Asset’ means any item of tangible property which has a value of over $5,000 inclusive
of G&8T;

‘Auditor-General’ means the office established under the Anditor-General et 1997 and
includes any other entity that may, from time to time, perform the functions of that
office;
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‘Austtalian Accounting Standards’ refers to the standards of that name tnaintained
by the Australian Accounting Standards Board created by section 226 of the .dustralian
Secureties and Investments Commarsizon At 2007,

‘Australian Auditing Standards’ refers to the standards ptepated by the Auditing .
Standards Board of the Australian Accounting Research Foundation and generally
accepted audit practices to the extent they are not inconsistent with those standards;

‘Budget’ means a budget included in a Project Submission o an ]'.mPlementatlon Plan,
whichever is applicable. -

‘Completion Date’ tmeans:

(@) the date specified in item A of Schedule 1;

(b)  if no date is specified, the day after You have done all that You are required
to do under this agreement to Ounr satisfaction;

Date of this Agreement’ means the date wiiiten on the signature page of this .
agreement, and if no date of more than one date is written there, then the date on
which this agreement is signed by the last party to do so;

‘Electronic Communication’ has the same meamng as it has in section 5 of thc
Eleetronic Transactions Act 1999,

‘Funding’ or ‘Funds’ means the amount ot amounts (in cash ot kind) payable by Us
under this apreement as specified in item AA of Schedule 2, including interest earned
on that amount;

Implementation Plan’ means the plan which must be developed for an Approved
Project whete the Project Funding is $500,000 or mote, in accordance with item C of
Schedule 1 of this agreement;

‘Information Privacy Principle’ has the meaning given in the Privacy Aet;

‘Interest’ means intexest calculated at an interest rate equal to the general interest
charge rate for a day pursuant to section 8AAD of the Taxation Adwinistration et 1953,
on a daily compounding basis;

‘Material’ includes documents, equipment, softwate (including soutce code and object
code), goods, information and data stored by any means including all copies and
extracts of the same;

‘Milestone’ means a stage of completion of an Approved Project as set out in the
Project Submission or Implementation Plan whichever is applicable for an Approved
Project (whether ot not expressly described as a milestone), ot of the Project as the
context requires;

“Ptivacy Act’ teans the Privacy Aet 1988;

‘Ptagram’ means the patt of Our operations specified in item B of Schedule 1 under
which We ate able to give the Funding to You;

‘Propram Delegate’ means the person for the time being performing the duties of the .
- office of the Department specified in item BB of Schedule 2 ot a_ﬂy other petson
- specified by the Secretary and noetified in writing to You;

Program Guidelings’ refers to the guidelines for the Progtam as described in item B
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26.2

263

264

of Schcdule 1;
‘Project’ means the activity descrbed in item C of Schedile 1;

‘Project Funding’ means a patt of the Funds which You must spend for an Approved
Project in accordance with this agreement.

‘Project Period’ means:

(a the petiod specified in item D of Schedule 1 duting which the Project must
- be completed; or

(b} if this agreement is terminated carly, the Pctlod ending on the day on which

the agteement terminates;

‘Ptoject Submission’ means a Better TAFE Facilities Project Submission submittcd
by You and approved by Us;

‘Records’ includes documents, information and data stored by any meatis and all
copies and extracts of the same;

‘Report’ means a tepott required to be provided to Us under this agreement by You;

‘Secretary’ means a person for the time being petforming the duties of the office of
Sectetary to the Department and includes a person designhated in writing by the
Secretary to exetcise any of the Secretary’s powers nnder this agreement;

‘Us’, ‘We' and ‘Qut’ includes the Commonwealth’s officers, delegates, employees and
agents, and Our successots;

“You' and ‘Your' includes, where the context admits, Your officets, employees, agents

and subcontractots and Your suceessots;
.In this agreement, unless the contrary intention appears:

{a) wotds in the singular include the plural and vice versa;

(b) words importing a gendet include the other gendes;

()  areference to a person includes a partnetship and a body whether
corporate or otherwise;

(d) clause headings ot wortds in bold format are inserted for convenience only,
and have no effect in limiting or extending the language of provisions;

(8)  all teferences to dollats are to Australian dollats; ‘

. () - unless stated otherwise, a reference to legislation is to legislation of the

Comtnofiswealth, as amended from time to time; '

(@) a0 uncertainty or ambiguity in the meaning of a provision of th.ts agteement
will not be interpreted against a patty just because that patty prepated the
provision; and

(h)  where a wotd or phrase is given a defined meaning, any other part of
speech ot other grammatical form of that word or phrase has a
cottesponding meaning,

The schedules (and annesares and documents iﬂcofpomtcd by reference, if any) form
patt of this agreement.

In the event of any conflict ot mconslstency between any part of:

3 (a) the tetms and conditions contained in the clauses of this agreement;
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27
271

272

28

28.1

28.2

283

29

29.1

202

(b) the schedules
(¢) the annexures, if any;
(d)  documents incorporated by reference, if any,

then the material mentioned in any one of patagraphs (a) to (d) above has precedence
over material mentioned in a subsequent paragraph, to the extent of any conflict or
inconsistency.

Disclosure of information

You acknowledge that We may be requited to provide information in relation to the
Funding or this agreement, as requited by the operation of any law, judicial or
patlizmentary body or governmental agency or as We consider necessary for Our
putposes, and accordingly We can give no undertakings to treat any of Your
information or this Agteement as confidential information.

Unless We specify athcrwis.e, You ate pettitted to disclose Materal provided by Us
to You for the purposes of this agreement, provided such disclosute is in
accotdance with any conditions that We have imposed from time to time.

Incorporation

If You are a hody cotporate, You warrant that Your constitution is not inconsistent
with this agreement.

You must notify Us if You intend to amend Your constitution in a way which affcc:ts

~ Your abl.hty to comply with this agrecment.

If ¥You alter Yout constitution in a way which affects Your aBility‘ to comply with
this agteement, We may tetininate this agreement urider clause 21.

Protection of Personal Information

You agree:

(2) to comply with the Information Prvacy Principles when doing any act ot

engaging in any practice in relation to Personal Infortation for the purposés of
this agreement, as if You were an agency as defined in the Privacy Act; and

(b) to deal with Personal Information teceived, created or held by You for the

putposes of this agreement only to fulfil Your obligations under. this agreement
and in accordanee with any conditions ot resttictions We specify to You in
writing.

An act done ot a practice cngaged in by You or a subcontractor to meet (directly ot
inditectly) an obligation under this agreement:
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29.3

30

30.1

302

303

304

30.5

30.6

30.7

{(2) is authorised by this clause 29 for the putposes of sub-sections 6A(2) and 6B(2)

of the Privacy Act even if the act or practice is inconsistent with a National
Privacy Principle o -an approved privacy code (as defined in the Pavacy Act) that
applies to You or the subcontractor; but

(b) is subject to the other obligations in this agteémant including this clause 29.

In this clause 29, "received” includes "collected",

Subcontracting

You must, if requested by Us, inform Us immediately of the legal and any trading
name of any subcontractor which has been or will be engaged for, the purpose of the
Project, and immediately provide Us with copies of any of Your subcontracts for the
purpose of the Project. ‘

The tetms and conditions relating to the use 6f subcontractors ate identified in item
M of Schedule 1. '

You ate fully responsible for the performance of Your obligations under this
agreement, even if You subcontract some ot all of Your obligations.

You are responsible for ensuring the suitability of a subcontractor for the wotk
proposed to be carried out and for ensuring that the work meets the requitements of
this agreement. ‘

We may tequire You to promptly cease using a sibcontractor on any reasonable
ground by giving wtitten notice’ to You. On receipt of the notice You must, at Your
own cost, promptly cease nsing that subcontractor, attange their replacement with
petsonnel or another subcontractot acceptable to Us, and, if requested by Us, inform
Us immediately of the legal name and any trading name of the replacement personnel
ot subconttactor.

If require You to cease using a subcontractot, You temain liable wnder this
agreement for the past acts or omissions of Your subcontractots as if they were
cutrent subcontractors.

You must not entet into a subcontract under this agreement with a subconttactor
named by the Ditector of the Equal Opportunity for Women in the Workplace
Agency as an employér currently not complying with the Eguwal Opporiunity for Women

in the Workplace Act 1999.
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SCHEDULE 1 Your Obligations

- A. Term of agreement (clause 1)

Al The Completion Date for this agreement is 31 July 2010.

B. Program and Guidelines (clause 2)

B.l The Australizn Government announced the Teaching and Leatning Capital Fund
(TLCF) for Vocational Education and Ttaining (VET) (the Prograni) as part of a §4. 1\
billion nation-building infrastructure package to support Australia’s nncscqu

B.2 'The purpose of the Teaching and Leaming Capital Fund fot Vocation Education and
Ttaining: Guidelines for the Better TAFE Facilities element of the Progtam (the
Program Guidelines) is to assist states and tetritotics to submit project proposals for
funding under the Better TAFE Facilities element of the TLCF (VET).

C. Project (clause 2) .

€1 The Project E&Sn_nm all bﬁwﬁoénm Huﬁo_ ects &nmnﬁ_unm in En Huho_mnﬁ mﬂdgaﬁcﬁ and
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C7

C.8

c9

- G110

C.11

You must inform Us by email ot in writing of any proposed matetial vatiation to
Approved Projects. Youmust ensure that matetial variation to Approved Projects is
not made without the prior wiitten approval of the Program Delegate. ‘Material
vatiation’ has the meaning given in item J.4 below.

~“You must undertake any constructon involved in Approved Projects in a mannex
which maxirnises the training opportunities for trainees and apprentices.

You must ensute that any subcontracts You enter do not contain any terms which are
inconsistent with this agreement.

You must develop strategies and measures to rectify any significant difficulties in fully
petforiing the Project (which You must immediately inform Us of under item J.5
below), and implement those strategies and measures. If reasonably tequired by Us,
You must itntnediately modify such stratepies and measutes in a manner specified by
Us and itmplement the revised strategies and measures. '

Inn any case where an Apprdved Project remains incomplete as at 30 June 2010, You
must ensure that the Approved Project is completed in accordance with the Project

Submission and this agreement. For the avoidance of donbt this item sutvives the’

expity of the Completion Date.

Implementavion Plan fot Apptoved Projects valued at $500,000 ot more

C.iz2

C.13

C.14

C.15

You must provide to Us, for Qur approval by 31 July 2009, an Implementation Plan
for cach Approved Project where the Ptoject Funding is $500,000 or more. The
Implementation Plan must be based on a template which We will provide to You and
tnust fully address all matters in that temnplate, and be provided to Us in the form
(electronic wotd format or hatd copy) specified by the template.

You must make any changes to the Implementation Plan which We notify to You and
provide a revised vetsion of the Implementation Plan within 5 business days of such
notification. We may tequite this process to be repeated until We are satisfied with the
Implementation Plan.  If an Implementation Plan for an Approved Project has not
been provided to Our satisfaction by 31 August 2009 We may terminate Qur approval
of the Approved Ptoject and in that event You must immediately repay to Us all
Pioject Funding for the relevant Approved Project.

You must ensure that all Approved Projects for which an Implementation Plan must
be developed ate undertaken in accordance with the corresponding Implementation

Plan, which We approve.

Notwithstanding item C.14, You may commence wotk on Approved Projects priot to

'Out approval of the cortesponding Implementation Plan.
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D. Project Period (clause 2)

D.1 The Project Period commences on the date dns agreement is sipned by Us and must be
completed by 30 June 2010,

E. Invoice Requirements (clause 4)

E.1 Invoices forwarded by You must be correctly addressed and include the:

(@) title of Project;

(b) Your name and ABN;

(¢) name of Program Delegate;

(d) agreementnumber or date of execution;

(e)  fees and expenses to be invoiced (including a description of the
deliverables or milestones that the invoice relates to); and

‘()  bank account details for payment of the invoice by electronic funds
transfer. ‘ -

E.2 Where the invoice telates to a taxable sapply made under this agreement the invoice
must comply with the requirements fot a.tax invoice, as defined in the GST Act.

F. Bank Accounts (clause 5)

You are tequired to maintain a separate bank account for the Funds.

G. Acknowledgement and Publication (clause 7)

G.1 You must hold opening ceremonies for Apptoved Projects and must ensure that;

(a) the Deputy Prime Minister is be invited to all opening ceremonies;

(b) You contact Us to arrange an Official Recognition ceremony through the TLC‘.F
(VET) website at: www.deewr.gov.au/tlcfvet;

(€) You vaide the Deputy Prime Minister with at least two months notice of any
apenings and public-events relating to Approved Projects;

(d) You provide thtee dates to allow greater flexibility for the Dcputy Prime Minister
of representative to attend;

- {&) a convenient date for the ceremony for all parties is chosen;

(f) cetemonies ate niot scheduled on Patliamentary sitting days;

(g) the official opening or ceremony is held within three months of the completion of
the Approved Project, unless otherwise agreed by the Deputy Prime Ministes;

(h) You make ptovision in the official proeeedings for the Deputy Prime Minister ot
het reptesentative to speak; and

() Atrangements for the Deputy Prime Minister ot tepresentative to open a facility
are not changed without Our agreement.
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G2

G.3

H1

11

You and We reserve the right to publicise and teport on the awarding of Funds to
You, including the amount of the Project Funds for each Approved Project and the
title and a btief description of the Approved Project.

You musk:

(a) acknowledge Qur funding of Approved Projects in Your newslettets and
websites, and in any other advertising or promotion related to the Approved
Project, using words specified by Us;

(b) affix plaques containing information specified by Us to completed Approved
Projects within one month of completion including all assets purchased, created
ot modified with TLCF funding. If a plaque cannot be attached becanse of the
natute of the Apptoved Project, then place a plaque in an appr;:‘xpﬁal:e and visible
location in its premises such as the front foyer. Plaques must not be temoved
without the written agteement of Us and for '

() Acknowledge using words specified by Us Our funding of Approved Projects in
outdoor signs on Your premises within one month of completion of Approved
Projects, and in roadside signs where approval for such signs can be obtained
from relevant traffic or council authosities. Such signs must ot be temoved
without the wrtten agreetnent of Us, and

(d) Contact Us, through the TLCF (VET) website at www.dcewr.gov.au/tlcfeet, to

obtain information as to Our acknc)wlcdgﬁment requirements for plaques and
1oad51de signs.

Assets (clause 8)

Any assets, the purchase ot creation of which are necessaty to the perfottmance of an
Apptoved Project, may be purchased or created without Cur prior apptoval. You
must maintain an Assets tegister recording all Assets putchased or created for the
Approved Project, and must provide a capy of the register to Us on Oue written
tequest within 10 business days of the request.

Insurance (clause 9)

You must maintain:

(@) wotkers’ compensation insurance for an amount required by the relevant
State or Tertitory legislation;

(b} public liability insurance for $10,000,000 (ten million dollats) ot tmote pet

claim;

(¢) insurance for all Assets putchased or created using the Funds to enable
. teplacement of the Asset;

(d) insurance for claims arising from use of the Assets for $10,000, 000 (10
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71

)2

13

14

million dollats) or more per claim; and
(e)  professional indemnity insurance for §1,000,000 (one million dollars) or
mote per claim..

Reporting (clause 11)

You tust provide to Us monthly reporting on the Project within 14 days of the end
of each month durihg the Project Petiod, using the template or templates which We
will provide for this purpose. The information which the template ot templates will
elicit will include details of:

a. project expenditure versus budgeted expenditure by Milestone — include actual

expenditure to date and forecast expenditure for all milestones;

adrministrative expenditure versus budget;

progtess of the Approved Project against Milestones;

d. exception reporting on issues of concetn and an update on project risks.
Estimated impact on project schedule, budget and job ereation should be
provided; :

e. aphoto ot photos showing the progress of the Approved Pt()]cct and other
tmatters specified on the template,

b

You must provide to Us wtitten annual Reports by 30 June 2011, 30 June 2012, and
30 June 2013. Annual Reports must include full details of: ‘

(2) numbers comtnencing training in or vsing facilities purchased, constructed or
improved as patt of the Approved Project, ot as a result of the Approved
Project, including the details of the qualifications they are entolled in;

(b) mumbets of those in item J.2(2) completing training including the details of
the qualifications they ate enrolled in, and

(¢) - utilisation of the facility, including community and othet groups using the
facility, including community and othet groups using the facility, either fot
training or for purposes other than training.

You must provide to Us any additional reports whether written or otherwise which
We requite within 5 business days of written notification by Us including but not
limited to any reports We specify whete an Approved Project remains incomplete as
at 30 June 2010,

You must provide to Us a written request to make any proposed material vatiation to
an Approved Project. The request must include a descrdption of the proposed
material variation. We may apptove ot decline the material variation in Our sole
disctetion, or impose conditions on Our apptoval. Matetial variation’ means an
increase in the proporton of the Budget used for administrative expenditure, an
inctease in the Budget for an Approved Project by mote than 10% (note that We are
not liable to provide additional Funds if there is an increase in the Budget for an
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Approved Project), or a feduction in the size of the Approved Project by moze than

10%.

.].5 You must immediately advise Us of any significant difficulties in fully petforming the

Project.

K. Compliance with Laws and Policies (clause 22)

Complignce with Laws
K1 Youacknowledge that:

(a)
(b)

(©)

(th)

You may have obligations under the Fgual Opporiunity for Women in the
Workplace Act 1999 and You must comply with those obligations;

when dealing with Your employees, You must comply with the Warkplam
Relations Act 1996, and obligations under relevant occupattonal health and
safety laws;

Chapter 7 of the Criminal Codé provides for offences which attract
substantial penaltics, including theft of Commonwealth property and other
property offences, obtaining property or financial advantage by deception,

“offences involving fraudulent conduct, bribery, forgery and falsification of

documents;

giving false or misleading information is a sedous offence under the
Criminal Code;

" the publication or communication of any fact ot document by a petson

which has come to their knowledge or into their posséssion ot custody by
virtue of the performance of this agreement (other than a person to whom
‘You ate authorised to publish or disclose that fact or document) may be an
offence under section 70 of the Crimes Act 1914, punishment for which
may be a maximum of two years imprisonment; '

in trespect of data, including personal information, held in connection with
this agreement, any unauthotised and intentional access, destruction,
alteration, addition or impediment to access ot uscfulness of the data
stored in any computet in the course of petforming this agreement is an
offence undet Part 10.7 of the Ctiminal Code which may attract a
substantial penalty, including imprisonment;

You ate awate of the provisions of section 79 of the Crimes Aet 1914
telating to official sectets;

You ate aware of Yout obligations under Patt 4 of the Charter of Unired
Nations Act 1945 and the Charter of United Nations (Lerrorism and Dedlmg with
Ausers) Regulations 2002;

 Note: mote infommation sbout the Chaster of United Nations Act and the Charter of United

U

MNations (Terrotdsm and Dealing with Assets) Regulations is available at
http:/ fworw.dfat.gov.an/icat/ freezing terrorist_assets.himl,

You may be subject to the provisions of the Trade Practices Act 1974 and the
Ambzzwflcf 196’3
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Compliance with Policies
K2 Youmust ‘

(8)  when using Our premises or facilities (including information systems),
comply with Our directions and procedures relating to occupational health
and safety, environmental management and security (which you
acknowledge may change during the term of this agreement); and

(b)  ensute that any petson who will have access to official secrets within the
meaning of section 79 of the Crmes Aet 1914 signs an acknowledgtment that
he ot she is aware of the provisions of that section.

National Code of Practice for the Construction Industry

4

K.3.1 Inthese clauses:

(a) “the Code’ means the National Code of Practice for the Construction
Industry. A copy of the Code appears on the Internet at
www.wotkplace.gov.au/building

(b) “the Guidelines’ means the Australian Government Implementation
Guidelines for National Code of Practice for the Construction Industry,
Revised September 2005, Reissued June 2006, published by Us. A copy of the
Guidelines appears on the Internet at www.workplace.gov.au/building

4

K.3.2 Where an Approved Project specifically relates to building and construction activity,
‘ subject to the thresholds specified in the Guidelines, ¥ou must comply with the Code
and Guidelines. :

K.3.3 The Guidelines require You to ensure that:
a) all requests for tender, expressions of interest, submissions and invitations iri relation
to the Approved Projects contain the commitment to apply the Code and Guidelines

as set out in the mode! tender documentation published by Us; and

b) all contracts entered into in relation to an Approved Project contain the commitment
to apply the Code and Guidelines as set out in the model contract clauses.

K.3.4 Youmust maintain adequate records of compliance by You with the Code and the
Guidelines. You must ensure that We, and those authorised by Us, including a person
oceupying a position in the Office of the Australian Building and Consiruction
Commissioner, have full access to Your premises and records to:

a) inspect any work, material, machinery, appliance, article or facility;

b) inspect and copy any record relevant to an Approved Project;

¢) interview any person as is hecessary to monitor compliance with the Code and
Guidelines. Additionally, You must ensure that You cooperate with a request from
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~ Us, or from a person occupying a position in the Office of the Australian Building and
Construction Commissioner, to produce a specified document within a specified
period, in person, by fax or by post.

K.3.5 We and those authorised by Us may publish or otherwise disclose information in
relation to compliance by You with the Code and the Guidelines.

K.3.6. You must ensure that You do not appoint a subcontractor, consulfant or material

supplier in relation fo an Approved Project where the appointment would breach a
sanction imposed by the Minister for Employment. and Workplace Relations.

Occupational Health and Safe v Accreditation 1

K.4.1 This project is bound by the application of the Australian Govetnment Building and
Construction OHS Accteditation Scheme (the Scheme) and the following conditions:

K42 All head contracts for building work undet this Project that are valued at $3 million
Of more must:

a. be notified to the Office of ﬂle Federal Safety Commissioner at the earliest
possible opportunity (that is, when approaching the market).

b. contain a requirernent that the builder:
1. is accredited under the Scheme;
il. maintaing Scheme accreditation for the life of the contract; and

iii. must comply with all conditions of the Scheme accreditation.”

Environmental Protectinn and Biodiversity

K.5  Youmust ensure that when undettaking an Approved Project You comply with the
Environment Profection and Biodiversity Act 1999 to the extent, if any, it rnay be
applicable.
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L. Notices (clause 24)

I.1  The person who can accept notices for You is:

MName: Mt Ivan Radic

Office Address: Room 102, Block A, Reid Campus
Constitution Ave, Reid

Postal Address: PO Box 826; Canberré. 2601
Fax: Y (02) 6207 3199

Phone: (02) 6207 3521

Fmail: Ivan. Radic(@cit.act.edu.an

M. Subcontracting (clause 30)

M.1 A written subcontract must be entered into which binds the subcontractor to all
. relevant terms and conditions of this agreemient including: clause 9 (Insurance); clause
12 (Records), clause 13 (Access to Premises and Recotds); clause 15 Negation of
- Employment, Partnership and Agency); etauze 20 (Termination with Costs and
Reduction); clause 21 (Termination for Default); clause 22 (Compliance with Laws and

Our Policies); clause 27 (D1sclosu.te of Infoﬂnatlon) clause 29 (Protection of Pe.tsonal ,
Information).

M.2 You must include in all Your subcontracts for the purpose of the Project a schedule of
payments and milestones for 2009-10 so that all payments by You to the subcontractot
are due by no later than 30 June 2010, subject to the subcontractor completing all its
obligations under the subcontract.
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SCHEDULE 2 Our Obligations
AA. Funding (clause 4)

AA.1 The maximum Funds payable under this agreement is $3,173,526. Subject to the terms
of this agreement, We will pay You the Funds, as follows:

2. $2,062,791.90 (65% of the Funds) by 7 July 2009;

b. §952,057.80 (30%) of the Funds) on 7 December 2009 and upon
successfl completion of all Your obligations under this
agreement up to that date; and

c. §158,676.30 (5% of the Funds) on 7 July 2010 and upon
successful completion of all Your obligations under this
agteeinedt.

AA.2 Subject to acceptance by Us, the date for payment is 30 days after delivery of 2
cortectly rendered invoice to Us and after delivety of the Pm]cct ot Part of the Project
towhich the Payment relates.

AAS If the cost of the Project exceeds the Project Funds We will not be liable to provide
any additional Funds, and We ate not liable for any recutrent costs in relation to
infrastracture or facilities developed as patt of an Approved Project.

BB. Program Delegate
- BB.1 The Program Delegate is:
Nate: Andrew Lalor

Office Address: Depatiment of Educatlcm Employmtnt and Workplace Relations
‘Level 6, 14 Mort Street

Bradden, ACT 2600,
Postal Address: GPO Box 9880, CANBERRRA ACT 2601
Fax: . (02) 6123 5018
Phone: (02) 6240 8757

Email: ' Andrew.Lal deewr.cov.an
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THIS AGREEMENT is made on the 29 day of Tane 2009,
SIGNED, sealed and delivered for and on behalf of
THE COMMONWEALTH OF AUSTRALIA
by MateatetMelianoa. Nel Me A slain
the Group Manager
of Youth and Industry Skills Group
of the Depattment of Education,
Employment and Workplace Relations

Iﬁ the Presence of:

Full name aﬂd occupation ot profession of witness (Please piint)

Signed, sealed and delivered by

Dt Colin Addan

Chief Executive e

Canberta Institute of Technology

In the Presence of:

Jm Yosan (R Agretan -

e aﬂd occupation ot professmn of witness (Please print)

o 1046 P. 29
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ATTACHMENT A - ACQUITTAL DECLARATION TEMPLATE

Acqulttal declaratlon for the
Teaching and Learning Capital Fund (TLCF) for VET

e 0 =t o o = 3 L SO PSN
Australian Government grant AMOUNE. Suveereereere e eereeses s sereeesesrresessseseseaes

Funding period

| confirm that all funding provided to the Canberra Institute of Technology by the
Australian Government under the Better TAFE Facilities element of the TLCF (VET)
has been expended in accaordance with the agreement between the Canberra
Institute of Technology and DEEWR for the purpose of the Better TAFE Facilities
element of the TCLF (VET).

Signed:

Name:

[must be ;elldirector, the chief executive officer or the chief internal auditor of You]
Position:

Date:

30



