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Funding Deed '

berween the

COMMONWEALTH OF AUSTRALIA
_ as represented by the
Department of Education, Employment and Workplace
Relations
and
The Northern Tertitory as represented by the
Department of Education and Training

regarding funding for the Better TAFE Facilities element of the
Teaching and Learning Capital Fund for Vocational Education
and Training Program |

This work is copyright. Apart from any use permitted under the Copyright Act 1968, no part
may be reproduced by any process without the writien permission of the Commonwealth of
Australia acting through the Department of Education, Employment and Workplace
Relations, '
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Parties . :
COMMONWEALTH OF AUSTRALIA (‘Commonwealth, ‘Us’, We' ot ‘Qur’),
represented by and acting through the Department of Education, Employment and
Workplace Relations ABN 63 578 775 294 (Department)

AND

THE NORTHERN TERRITORY as represcnted by the Department of Education
and Training ABN 84 085 734 992 of 55-59 Mirchll Street, Darwin NT 0800 ("You', or
Your')

Note: this agreerment uses a numbet of words which are defined in the glossary. Defined texms start
with a capical letter, e.g, Asset.

Purpose

A. The Australian Government announced the ‘L'eaching and Learning Capital Fund
(TLCF) fot Vocarional Education and Training (VET) (‘the Program’) as part of 2
$4.7 billion nadon-building infrastructure package to support Australia’s econommy.

The TLCF (VET) will provide $500 million during the 2009-10 firancial yeax which
will be distibuted through inidadves focused on modernising and improving the
quality of reaching and leatning across the vocadonal education apd training sector.
Funding for this inifiative will be provided through the following three program
elements; Bettex TAFE Facilives; Training Infrastructure Invesouent for Tomorrow;
and Investing in Community Educaton and Training

B. You are committed to helping achieve the Program, through Your conducr of the
Project. The Project is the Better TAFE Facilides Project. Under the Betrer TAFE
Facilities (BTF) program element, $200 million will be provided over the 2009-10
financial year to modernise and improve the quality of teaching and learning faciliries
across the vocational educaton and training secror. Funding is for projects that
address immediate maintenance needs, and/or invelve small capital works and
equipment and plant purchases.

C. As 2 result of this commitment, We agree to support the Project by providing
Funding to You, subject to the terms and condidons of this agreement.

D. We are required by law to ensure accountability for public moncy, and You are
required to be accountable for all Funds provided by Us.

E. You agree to accept the Funding on the rerms and conditions set out in this
AETEAMEnT. :
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1 Term of Agreement

1.1  This agreement commences og the Dare of this Agreement and, unless rerminated
catlier, it expires on the Completion Date. .

2 Project

21  You must carry-out the Project:
(a) ar the times and in the manner specified in item C of Schedule 1;
(b)  within the Project Period; and

(¢) in accordance with this agreement (and any applicable Guidelines),
diligently, effectively and to a high professional standard.

2.2~ The Funding must be expended by You only for the Project,
23  You roust not act in a way that may bring the Project into disrepure.
2.4 We are not responsible for the provision of additional money to meet any expendijturc

in excess of the Funds.

3 Non-reduction of infrastructure funding

31 You aclmowlédge that funds provided by Us to You under this agreement are
provided on the basis rhar infrastucrure funding by Your state or territory has not and
will not be reduced as a result of Your receipt of funding from Us under the Program.

4 Funding

4.1 Subject to sufficicnt funds being available for the Program, and compliance by You
with this agreement (including the invoicing requirernents, if any, specified in item E of
Schedule 1), We will provide You with the Funding at the times and in the manner
specified in itern AA of Schedule 2.

4.2 Without Yimiting Our rights, We may withhold or suspend any payment in whole ot in

part if:

@) You have not performed Your obligatons under this agreement;

) ‘You have outstanding ox unacquitted money under any arrangement (whether
contractual or statutory) with Us; or

() infrastructure funding by Your srate or territory is reduced.

4.3 If We exercise Our rights under clause 4.2, You must continue to perform any
obligatons under this agreement, waless We agree otherwise in wridnog.
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5 Management of Funding
51  Youmust keep financial Records relating ro the Project to enable:

(8) all income and cxpendirure telated to the Project to be identified in Your
accounts;

(b)  the preparation of financial sratements in accordance with Australian
Accountng Standards; and

(¢)  the audit of those Records in accordance with Australian Auditng
Srandards.

52 You must not use the Funds:

(8) as secutity to obtain, or comply with, any form of loan, credir, payment or
other interest; or

(b ' for the preparation of, or in the course of, any litigation.

6 Repayment of Funding
61 If "

(8) at2ny dme, an overpayment oceurs, including where an invoice is found to
have been incorrectly rendered after payment or

{b) atrhe Completion Date (or if this agreement in terminated carlier, the date
of termination) some or all of the Funding has not been:
() spentin accordance with this agreernent; ox
(i) acquitted to Our sadsfaction,

then this amount must be repaid to Us within 20 business days of 2 wrirren notice
from Us, or dealt with as dirccted in wriring by Us.

6.2 An overpayment may be recovered from You, including by offsetting that
overpayment against any amount subsequently due to You under this agreement ox any
other arrangement between You and Us or between You and the Commonwealth
generally.

6.3 If an overpayment is not repaid to Us, Interest is payable on the amount after the
expiry of the 20 business days notice referred to in clause 6.1, until the amount is paid
in full,

6.4 Anyamount owed to Us under clause 6.1 and any Interest owed under clause 6.3, is
recoverable by Us as a debr due to Us by You without fusther proof of the debt by Us.

6.5 An adjustment note must be provided to Us if required by the GST Acy, including
where You repay some or all of the Funding to Us.
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7 Acknowledgment and Publicity

71

7.2

8.2

8.3

You rmust comply with the requirements for acknowledgement and publicity contained
in item G of Schedule 1.

For the avoidance of doubt, no tight or obligation in this agreement is to be vead or
nnderstood as limiting Your rights to enter into public debate or eriticism of Us.

Assets

You must niot use the Funding, and must ensure that Project Funding Recipients do
not use the Funding, to purchase or create any Asser, apast from those dewiled in item
H of Schedule 1, without getting Our prior written approval. Our approval may be
subject to conditions. Clauses 8.3 to 8.7 apply only to Asscts purchased or created
with the Funding.

Unless it is specified in irem H of Schedule 1 that We own the Asset thea, subject to
this clausc 8, Project Funding Recipients own any Asset acquired with the Funding. If
We own the Asset, clauses 8.4, 8.5 and 8.6 do not apply-

Unless We otherwise agree in writing, during the Project Period and for three years
after the end of the Project Period, You must ensute that Project Funding Recipients:

(3) use any Asset in accordance with this agresment and for the purposes of
the Approved Project

(b)  do not encumber or dispose of any Asser, or deal with or use any Asset
other than in accordance with this clause 8, without Our prior written
apptoval; ’

(c) safeguard all Asscts against theft, loss, damage, or unauthorised use;

(d) maintain all Assets in good working order;

(¢)  maintain all appropriate insurances for all Assets to their full replacernent
value, notng QOur interest in the Asset under this agreement, and provide
satisfactory evidence of this on request from Us;

()  if required by law, maintain registration and licensing of all Assets;

(@) be fully responsible for, and bear all rigks relating to, the use or disposal of
all Assers; ' ‘

()  if specificd in item H of Schedule 1, maintain an Assets register in the form
and conraining the details as described in irem H of Schedule 1;

()  as and when requested by Us, provide copies of the Assets register to Us;
and

()  if the Asset ceases to be used for the purposes of Approved Projects or to
deliver training, rransfer (where the nature of the Asser permits) the Asser
0 another organisation within 20 business days of being directed to do so
by Us in weitng. In the event that an Asset ceases to be Used for the
purpose of an Approved Project You must advise Us of optiens, including
Your preferred opton, for ransferring the Asset.
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8.4

8.5

8.6

8.7

9.2

10
10.1

We may require You to pay to Us a proportion of the market value of an Asset which
is equivalent to Qur contribution to the purchase of the Asset:

(8)  if a Project Funding Recipient sclls or otherwise disposes of the Asset
during the Project Period (which must be with Our prior written consent
and subject to any condidons We may impose).

If You fail 1o make payment as required by clause 8.4, within 20 business days of
receiving writren novice from Us:

(8)  You must pay Us the Interest on the amount from the date it was due, for
the period It remains unpaid; and
(b) the amount and Interest are rccoverable by Us as a debt due to Us by You.

If any of the Assers are lost, damaged or destroyed, You must reinstate the Assets
including from the procecds of the insurance and this clause 8 continues o apply to
the reinstated Assets. Any surplus from the proceeds of the insurance must be
notified ro Us and used and accounted for as Funding under this agrecment.

If any Project Funding Recipient does not carry out an Approved Project in
accordance with this agreement You must ensute that the Project Funding Recipient
deals with Assets a8 We, at Qur sole discretion, direct in writing. "

Insurance

You warrant that You ate sclf-insured and thav this arrangement will, for as long as
any obligations remain in connecdon with the Projecr, include insurance as specified
in itemn I of Schedule 1 and ensure that Project Funding Recipients have the
insurance specified in item L2,

You must notify Us in writing immediately if ¥ou cease to be self-insured and
immediately take our the insurance specified in item 1.1 of Schedule 1. You smust
also, when requested, provide Us, within 10 business days of the request, with k
evidence sadsfacroty to Us thar You have complied with Your obligarion to insure ox
ensure that Project Funding Recipients have the insurance specified in item 1.2,

Liaison and Monitoring
You must:

(a) liaise with and provide informaton to the Program Delegare, ot 2 person
nominated by the Program Delegate, as reasonably required by the
Program Delegatc; and

(b) comply with all reasonable requests, directions, or monitoming requircments
received from the Program Delcgate.
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1"
11.1

13.1

15.2

13.3

Reporting

You must provide, or ensure that P‘::ojecf Funding Recipients provide to Us progress
Reports at the times and in the manner stared in irem ] of Schedule 1.

You must complete and provide wo Us the acquirral declaration template at
Attachrnent A to this agreement by 31 July 2010. Any unspent, uncominitted or
onsatsfacterily acquitted funds must be repaid to Us in accordance with clause 6 of
this agreement,

Records

You must make full and aceurare Records of the conduct of the Project ineluding
progress against the Milestones (if any), the receipr and use of Funding (in
accordance with Australian Accounting Standards), and the acquisition of Assets.

Records must be retained by You for 7 years after the end of the Project Period.

Access to Premises and Records

You must at all reasonable times give the Auditor-General, the Povacy
Corarissioner, the Program Delegate, 2 member of the Investgations Branch in the
Department on production of photo identification, or any person authorised in
wiitng by the Secretary: '

(a) reasonable access tos
() Your employees and equiprnent;

(i) premises occupied by You,
()  Mareral; and

(b) reasonable assistance to:

() imspect the performance of the Project;
(i) tolocate and inspect Matertal,
(i) make copies of Matcrial and remove those copies,

relevanr to the Project.
The rights referred to in clause 13.1 are subject to:

(8) the provision of reasonable prior norice 10 You; and
(b) Your reasonable security procedures.

If a matter is being investigated which, in the opinion of 2 member of the
lovestgations Branch in the Departiment, or any person authorised in writing by the
Secretary, may involve an acmal or apprehended breach of the law, clause 13.2(2) will

not apply-
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13.4

14
14.1

143

14.4

15
15.1

16
16.1

The reqv.:j.reinent for access specified in clause 13.1 does not in any way reduce Your
tesponsibility to perform Your obligations under this agreement.

Indemnity
You agree to indemnify Us against any:

(@) loss or liability jncurred by Us;
(b)  loss of or damage to Our property; or
(c) loss or expense incurred by Us in dealing with any claim against Us,
inclading legal costs and expenses on a solicitor/ own client basis and the
cost of time spent, resources Used, o disbursernents paid by Us;
arising from: '
@ any act or omission by You, or any of Your employees, ageats,
or subcontractors in connection with this agreement, where
there was fault on the part of the person whose conduct gave
rise to that lability, loss, damage, or expense;
@) any breach by You or any of Your employees, agents, ot
subcontractors of obligadons or warranties wnder this
agrecment.

Your liability to indernify Us under this clause 14 will be reduced proportionately to
the extent that any fault on Our part conmibuted to the relevant loss, damage,
cxpense, or liabiliry.

Our righ to be indemnified under this dause 14 is in addidon to, and not exclusive
of, any other right, powet, ot remedy provided by law, but We ate not entited to be
compensared in excess of the amount of the relevant loss, damage, expense ox
liabiliry- _

In this clause 14, “fault” means any negligent or unlawful acr or omission or wilful
misconduct. :

Negation of Employment, Partnership and Agency

You will not, by virtue of this agrecment, be or for any purpose be deemed to be Our
etnployees, partners or agents. :

You must not represent Yourself, and must ensure that Yout emmployees, patroers,
agents or sub-CONIractors do not represent themselves, as being Qur employees,
PArtners or agents,

Entire Agreement, Variation and Severance

This agreement records the entire agreement betweea the partes in relaton 1 its
subject matter.
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16.2

16.3

17
17.1

17.2

17.3

17.4

18
18.1

18.2

19
19.1

19.2

Except for action We are expressly authorised to take ¢lsewhere in this agreement, no
vagiation of this agreement is binding unless it is agreed in wriring and signed by the
parties.

If 2 coutt or tribunal says any provision of this agreement has no effect or Interprets
a provision to reduce an obligaton or right, this does not invalidate, or restrict the
operation of, any other provision. '

Waiver

If either party does not exercise (ot delays in exercising) any rights under this
agrecment, that failure or delay does not operate as a waiver of those rights.

A waiver by either party of any rights does not prevenr the further exetcise of any
right.

Waiver of any provision of, or right under, this agreement:

(8) must be in writing signed by the party cntitled to the benefir of that
provision or right; and )
(b) is effective only to the extent set out in the written waiver.

In this clawse 17, “rights’ means rights or remedies provided by this agreement ot at
law.

. Assignment and Novation

You rmust not assign Your rights under this agrecment withour prior wrirten approval
from Us. '

You agree not o negotiate with any other person 1o enter into an arrangement that
will require novation of this agreement without first consulting Us.
Dispute Resolution

Subject to clause 19.3, the pardes agree not to commence any legal proceedings in
respeet of any dispute arising under this agreement, which cannot be resolved by
informal discussion, until the procedure provided by this clause 19 has been used.

The parties agree that any disputc arising during the cousse of this agreement is dealt

~ with as follows:

"{a)  the party claiming that there is a dispute will send the other party a written
notice setting out the nature of the dispute; '
(b)  the partics will try 1o resolve the dispute through direct negotiation by
persons who they have given authority to resolve the dispute;
(c) the partes have 10 business days from the receipt of the notice to reach a
resolution of to agree that the dispurte is 10 be submitted to mediaton or
some alternative dispute resolution procedure; and

if:
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19.3

19.4

20
20.1

| ]
=
>

20.3

() therc is no resolution of the dispute;

() thereis no agreement on submission of the dispute 10
mediarion or some alterpative dispure resolution procedure; or

(iif)y therc is a submission to mediaton or some other form of
altexnative dispute resolution procedure, but there is no
resolution within 15 business days of the submission, or
extended time as the parties may agee in writing before the
cxpiration of the 15 business days,

then, cither party may commence legal proceedings.

This clause 19 does not apply if:

(a) cither party commences legal proceedings for urgent intedocutory telief;

(b) actonis taken by Us under clauses 6, 13, 20 or 21; or

(¢) an authotity of the Commonwealth, a State or Territory is investigating 2
breach or suspected breach of the law by You.

Despite the existence of a dispute, both partes must (unless requested in writing by
the other party not to do o) continue to perform obligations under this agreemecnt.

Termination With Costs and Reduction

We may, at any time by writicn notice 1o You, terminate this agreement in whole or
reduce the scope of this agreement withour prejudice to the rghs, liabilides, or
obligations of eithet party accruing prior to the date of terminadon. If this
agteement is terminared or reduced in scope We will only be lable for:

(8) paymermts under the payment provisions of this agreement that were due
before the effectve date of rermination; and

(b)  subject o clauses 20.3 and 20.4, any reasonable costs incurred by You and
directly avuiburable to the teomination or pardal rerminauon of this
agreement.

Upon receipt of a notice of termination or reducton in scope You must:

(8) stop work as specified in the notcs;
(b)  take all available steps to minimise loss resulung from thar termination; and
(c) contdnue work on any part of the Project not affected by the notce.

If there is a reduction in scope of the obligadons undet this agrecment, Our liability
1o pay any part of the Funding will, in the absence of agreement to the contrary,
abate proportonarcly to the reduction in the obligations under this agreernent.

We will not be liable to pay compensation for loss of prospective profits for a
terminaton or reduction in scope under this clause 20 or loss of any benefits that
would have been conferred on You had the termination or reduction not occurred.
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21  Termination For Default

211  We may immediately terminate this agreement by giving written notice 1o You of the
termination ifi
(8) We arc satisfied that any statement made in Your application for Funding is
incorrect, incomplere, false or misleading in a way which may have
affected:
() the original decision to approve the Funding;
(1) the terms and conditons of this agreement; or
(%) action raken by Us under this agreement; or

(b) You fail to fulfil, or arc in breach of any of Your obligations under this
agreement, and You do not rectify the omission or breach within 10
business days of receiving a notce in wridag from Us to do so.

22 Compliance With Laws and Our Policies
221 You must, in carrying out Your obligations under this agrecmeat, comply with:

(&)  all relevant statutes, regulations, by-laws and requirements of any
Commenwealth, State, Tettitory or local authoriry; and
(b) any of Our policies notified by Us to You in writing,

including those listed in item K of Schedule 1.

23 Applicable Law and Jurisdiction

931  The laws of the Australian Capital Territary apply to the interprevation of this
AgICEITIENT,

232  The pardes agrec to submir to the non-exclusive jursdicdon of the courts of the
Australian Capiral Tezritory in respect to any dispute under this agreement.

24 Notices
24.1 A patty giving notice under this agreement must do 5o in writing or by Electronic
Communication: : :

(@) if given by You, marked for the attention of the Program Delegate
. spedfied in item (b) of Schedule 2; or
(b)  if given by Us, marked for the atrention of the person specified in item L.
of Schedule 1; and
hand delivered or sent by pre-paid post or Electronic Communication o the address
of the other party specified in the schedule.

24.2 A notce given under clause 24.1 is taken to be received:

(8) if hand delivered, on delivery;
- {b) if sent by pre-paid post, 5 business days after the date of posting; or




01=JUL-2009 09:48AM  FROM-DEET-E&T DN _ +0888011326 T-887 P.013/034  F-025

26
‘26,1

(c}  if sent by Electronic Communication, at the ime that would be the time of
receipt wnder the Blectronic Transactions Act 1999 if a notice was being given
under 2 law of the Commonwealth,

Survival of Clauses

These clauses survive the cxpiration or earlicr terminaton of this agreement: 5, 6, 8,
11, 12, 14. ' '

Clanses 7 and 13 apply during this agreement and for 7 years from the end of this
agrecment, '

Interpretation

- In this agreetnent, unless the contrary intention appears:

‘ABN’ has the same meaning as it has in section 41 of the 4 New Tax System
(Aznstralian Business Nember) Act 1999;

‘Approved Project’ means 2 project approved by Us as part of the Berter TAFE
Facilides element of the Program as set out in Schedule 3.

‘Asset’ mcans any itetn of tangible property which has a value of over $5,000
inclusive of G3T;

‘Aundiror-General’ means the office estabhshed undet the _Anditor-General Act 1997

and includes any other entiry that may, from tdme to time, perform the funcrions of
that office; :

‘Australian Accounting Standards’ refers 10 the standards of that name mainrained
by the Australian Accounting Standards Board created by secton 226 of the
Aunstralian Seenrities and Investments Commission Act 2001,

‘Australian Auditing Standards’ refers to the standards prepared by the Auditng
Srandatrds Board of the Australian Accounting Research Foundation and generally
accepred audit practices to the extent they are not inconsistent with those standards;

‘Budget’ means 3 budget included in a Project Submission or Irnplementaton Plan,
whichever is applicable.

‘Completion Date’ means:

(@) the date spedfied in item A of Schedule 1;

(b)  if oo dare is specified, the day after You have done all that You are required
1o do under this agreement to Our satisfaction;

Date of this Agreement’ means the date written on the signarure page of this
agrecmecat, and if no date or more than one date is written there, then the date on
which this agreement is signied by the last party to do so;

‘Eligible TAFE’ means a TAFE specified as being cligible in the Program
Guideclines.

“Electronic Communication’ has the same meaning as it has in section 5 of the
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Ebctranic Transactions <lct 1999,

‘Funding’ or ‘Funds’ means the amount or amounts (in cash or Linnd) payable by Us
under this agreement as specificd in irem AA of Schedule 2, including interest earned
oo that amount;

‘Implementation Plan’ means the plan which must be developed for an Approved
Project where the Project Funding is $500,000 or more, in accordance with item C of
Schedule 1 of this agreement.

Tnterest’ means interest calculated at an interest rate equal o the general interest
charge rate for a day purswant to section BAAD of the Taxation Administration Act 1953,
on 4 daily compounding basis; '

‘Material’ includes documents, equipment, software (including source code and object
code), goods, information and data stored by any means including all copies and
extracts of the same;

“Milestone” means a stage of completion of an Approved Project as set our in the
Project Submission or Implementation Plan whichever is applicable for an Approved
Project (whether or not expressly described as a milestone), or of the Project as the
context requires; ’

‘Program’ means the part of Qur operations specified in item B of Schedule 1 under
which We are able to give the Funding to You;

Program Delmgaté’ means the person for the time being performing the duties of the
office of the Department specified in item BB of Schedule 2 or any other person
specified by the Secretary and notufied in writng to You;

‘Program Guidclines’ refers to the guidelines for the Program as desceibed in item B
of 8chedule 1;

‘Project’ means the activity described in item C of Schedule 1

‘Project Funding Recipient” means an Eligible TAFE to which You provide Project
Funds for the putpose of an Approved Project in accordance with this agreement.

‘Project Funding’ means a part of the Funds which You must provide to Project
Funding Recipients for an Approved Project in accordance with this agreement. -
‘Project Period’ means:

(a) the pedod specified in irem D of Schedule 1'during which the Project must
be completed; or

(b)  if this agreement is terminated early, the period ending on the day on which
the agreement rerminates;

‘Project Submission’ means a Better TAFE Facilities Project Submission submitred
to You by a Project Funding Recipient and approved by Us;

‘Records’ jncludes documents, information and data stored by any means and all
copies and extracts of the same;

‘Report’ means a report required to be provided ro Us under this agreement by You or
by 2 Project Funding Recipicat.
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‘Secretary’ means a person for the dme being performing the duties of the office of
Sccretary to the Department and includes a person designated in writng by the
Secretary to excrcise any of the Secrerary’s powers under this agrecment;

Us', ‘We’ and ‘Our’ includes the Commonwealth's officers, delegares, employees and
agents, and Our successors; -

“ou’ and Your® includes, where the context admits, Your officers, employees, agents
and subcontracrors and Your successors;

26.2  In this agrecment, unless the conteary intention appears:

(8) words in the singular include the plural and vice versa;

(b) words importing a gender include the other gender;

{6) areference to a person includes a partnership and a body whether
corporate ot otherwise;

{d) clause headings or words in bold format ate inserted for convenience only,
and have no cffect in limiting or extending the language of provisions;

(2)  all references to dollars are to Australian dollass; :

()  unless stated otherwise, a reference o legislation is to legislation of the
Commonwealth, as amended from dme to time;

(@) 2n unceetainty or arnbiguity in the meaning of a provision of this agrcement
will not be interpreted against a party just because that parry prepared the
provision; and

(h) where a word or phrase is given a defined meaning, any other part of
speech or other grammatical form of that word or phrase has
corresponding meaning,

26.3 The schedules (and annexures and documents incorporated by refexence, if any) form
part of this agreement. :

26.4 In the event of any conflict or inconsistency between any part of!

(@) the terms and conditions conrained in the clavses of this agreement;
(b)  the schedules

(c)  the annexures, if any;

(d) documents incorporated by reference, if any,

then the marerial mentioned in any one of paragraphs (a) to (d) above has precedence
over aterial mentioned in a subsequent paragraph, 1o the extent of any conflicr or
inconsistency. .

27 Disclosure of information

27.1 You acknowledge that We may be required to provide information in relation to the
Funding or this agreement, as required by the operadon of any law, judicial or
parliamentary body or governmental agency or as We consider necessary for Our
purposes, and accordingly We can give no undertalangs to treat any of Your
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27.2

information or this Agreement as confidential information.

Unless We specify otherwise, You are permitted 1o disclose Marerial provided by Us
to You for the purposes of this agreement, provided such disclosure is in
accordance with any conditions that We have imposed from rime to tme.

SCHEDULE 1 Your Obligations

A.

Al
B.

B.1

B.2

C3

Ca

Term of agreement (clause 1)

* The Completion Dare for this agreement is 31 July 2010.

Program and Guidelines (clause 2)

The Australian Government announced the Teaching and Learning Capital Fund
(TLCF) for Vocational Educaton and Training (VET) (the Program) as patt of a
$4.7 billion nation-building infrasumeture package o support Australia’s economy.

The purposé of the Teaching and Learming Capital Fund for Vocation Education
and Training: Guidelines for the Better TAFE Facilides element of the Program (the
Program Guidelines) is to assist states and tesritorics to submit project proposals for
funding under the Better TAFE Facilites element of the TLCF (VET).

Project (clause 2)

The Project consists of the management by You of Project Funds for Approved
Projects in accordance with this Agreement, including the Program Guidelines. You
must underake the Project in accordance with this agreement within the Project
Pedod. : ’

‘You rmust ensure that meecr Funding is only provided to Project Funding Recipicats
to enable them to carry out Approved Projects,

You rnust ensure thar the Project Funding is expended by the Project Funding
Recipicnt only for the Approved Project. This includes but is not limited to ensuting
that Project Funding is not used as securiry to obuain, or comply wirky, any form of
loan, credit, payment or other intercst; or for the preparation of, or in the course of,
any liigation.

The Project Funding Recipients, Approved Projects and amount of the Project
Funds for each Approved Project are set outin Schedule 3 of this agreement. You
must ensure that each Project Funding Recipient completes each relevant Approved
Project by 30 June 2010, in accordance with:
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C5
cC.6

C7

C.8
C.9

C.10

C.11

(a) the Guidelines;

)] the Project Submission or Implementaron Plan for the relevant Approved
Project including the Budget and Milestones in the Project Submission or
Implementaton Plan, whichever of the Project Submission or
Implementation Plan is applicable;

{e) Schedule 3 of this agreement and

(d to a high professional standard.

You must obtain the agreement of cach Project Funding Recipient that We are not
responsible for the provision of additional money ro meet any cxpenditute in excess
of the Project Funds,

“You must monitor the performance of Approved Projects by Project Funding
Recipients and inform Us immediarely in writing if 2 Project Funding Recipient is not
performing an Approved Project in accordance with this agreement.

I the event of You becoming aware that a Project Funding Recipient is not
performing an Approved Project in accordance with this agreement You must assist
the relevant Project Funding Recipient to develop strategies and interventions to
rectify any difficulties in fully performing the Approved Project. If required by Us,
you must not provide any fusther Funds to a Project Funding Recipient if in Our
view at Our absolute discretion the Project Funding Recipient is not performing an
Approved Project in accordance with this deed, unul the non-compliance is remedied
to Our sadsfaction if the non-compliance can be remedied or until otherwise notified

by Us.

You must provide support to Project Funding Recipients to undertake Approved
Projects including assisting them, to the level they require, to develop 2 schedule of
works, ot if applicable an Implementation Plan, and in project management.

You must cnsure that Project Funding Recipients liaise and provide informaton to
You or Us as reasonably required by You or Us, and comply with all reasonable
requests, direcrions ox monitoring requirements received from You or Us.

You must inform Us by cmail or in writng of any proposcd material variation to
Approved Projects and ensute that Project Funding Recipients notify You of any
proposed material variation, You must ensure that material vardation to Approved
Projects is not made withour the prior written approval of the Program Delegate.
‘Matetial variation’ has the meaning given in item J.4 below.

You must ensure that Project Funding Recipients allow Us an equivalent degree of
access to their premises as that specified in clause 13 of this agreement, during the -
tetm of this agrecment and for seven years after the cnd of this agteement.
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C.13

C14

C.15

C.16

C.17

C18

You must casure thar all Project Funding Recipients, in carrying out Approved
Projects, comply with:

() all zelevant statutes, regulations, by-laws and requircments of any
Commonwealth, State, Terrirory ox local authority; and
(t)  any of Our policics notfied by Us to Youin wriong,

indluding those listed in item K, of Schedule 1 of this agreement.

You must ensurc that You are eatitled to immediatcly terrminate any legally binding
arrangement You bave with Project Funding Recipients for the purpose of Approved
Projects, or to reduce the scope of such an arrangement, in circumstances which are
equivalent to those sct out in clauses 20 and 21 of this agreement.

You must epsure that You are entitled to require, within 20 business days of written
qodee from You, repayment of Project Funding from Project Funding Recipients
where some or all of the Project Funding has not been spent for the Approved Project
to which the Project Funding rclates, or acquitied to Our or Your sadsfacdon, or
where an overpayment has occurred. You must epsure that Your entitlement in this
regard sutvives indefinively, If dirccted by Us within the circumstances specified io this
item C.14, You must immediately take all necessary steps to recover Project Funding
from Project Funding Recipients and, if tequired by Us, repay that Project Funding to
Us. Amounts payable by You to Us in accordance with this itern C.14 are a debr due
by You to Us.

You must ensure thar all Project Funding Recipients undertake any constructon
involved in Approved Projects in a manner which maximises the training opporrunides
for trainees and apprentices, :

You must ensure thar any legally binding arrangements between You and Project
Funding Recipients, and berween Project Funding Recipients and their subcontractors,
do not contain any terms which are inconsistent with this agreement.

You must enter into a legally enforceable arrangement with each Projecr Funding
Recipient for the purpose of Your obligations under this item C, which requires the
Project Fuading Recipient to do all things which, under this item C, You must ensure
thar it does, and which confers on You all righrs which this item C requires You to
ensure that You have.

In any case where an Approved Project remains incomplete as at 30 June 2010, You
must ensure that the Approved Project is completed in accordance with the Project
Submission and this agreement, For the avoidance of doubt this item survives the
cxpliry of the Completion Date.

Implementation Plan for Approved Projects valued at $500,000 or more

C.19 You must provide to Us, or ensute that Project Funding Recipients provide to Us, for
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QOur approval by 31 July 2009, an Implementadon Plan for each Approved Project
where the Project Funding is $500,000 or more. The Implemeantation Plan must be
based on a template which We will provide to You and rriust fully address all marters in
that remplate, and be provided to Us in the form (clectronic word format or hard

copy) specified by the template, ' ‘

.20 You must make any changes to the Implementation Plan which We notify to You and
provide a revised version of the Implementatdon Plan within 5 business days of such
noufication. We may requite this process to be repeated until We ate satsfied with the
Implementation Plan. '

.21 You must ensure that all Approved Projects for which an Implementation Plan must be
" developed are undertaken in accordance with the cosresponding Implementation Plan,
(and not the Project Subrnission where there is any inconsistency between the
Implementation Plan and the Project Submission) which We approve.

C.22 Notwithstanding itern C.21, Project Funding Recipients may commence work on
Approved Projects prior to Qut approval of the corresponding Implementation Plan. ,

D. Project Period (clause 2)

D.1 The Project Period commences on the date this ag:eemenﬁ is signed by Us and must be
completed by 30 June 2010.

E. Invoice Reéquirements (clause 4)

E.l Invoices forwarded by You must be correctly addressed and include the:

(8) dtle of Project

(b) Your name and ABN;

{c) name of Program Delegare;

(d) agreement number or date of exceution;

() fccs and expenses 1o be invoiced (including a description of the
deliverables or milestones that the involee relates to); and

{f)  bank account derails for payrment of the invoice by electronic funds
teansfer. '

E.? Where rhe invoice relates to a taxable supply made under this agreement the invoice
" poust comply with the requitements for a tax invoice, as defined in the GST Act.

F. Bank Accounts (clause 5)

" Not applicable.
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G. Acknowledgement and Publication (clause 7)

G Youmust ensure that Project Funding Recipients hold opening cercmonies for
Approved Projects and thar:

(@)
(b)

©

@

the Deputy Prime Minister is be invited to all opening ceremonics;

Project Funding Recipients contact DEEWR to arrange an Official
Recognition ceremony through the TLCF (VET) website at
www.deewr.gov.aun/defver; :
Project Funding Recipients provide the Depury Prime Minister with at least
two months notice of any openings and public events relating to Approved
Projects; N
Projeet Funding Recipients provide three dates to allow greater flexibility for
the Deputy Prime Minister ot representative to atiend;

a convenient dare for the ceremony for all parties is chosen;

ceremonies are not scheduled on Pasliamentary sirting days;

the official opening or ceremony is held within three months of the
completion of the Approved Project, unless otherwise agreed by the Deputy
Prime Minister

Project Funding Recipients make provision in the official proceedings for
the Depury Prime Minister or het representarive to speak; and
Arrangernents for the Deputy Prime Minister or representative to open a
facility are not changed without Our agreement.

G2  You and We reserve the right to publicise and report on the awarding of Project
Funding to the Projeet Funding Recipient, including the amount of the Project Funds
given to the Project Funding Recipient and the title and a bdef description of the
Approved Projecr. :

G.%  You must ensure that Project Funding Recipients:

@)

(b)

(c)

acknowledge Our funding of Approved Projects in their newsletters and
websites, and in any other advestising or promotion related to the
Approved Project, using words specified by Us; '

affix plaques containing information specified by Us to completed
Approved Projects within one month of completion including all assets
purchased, created or modified with TLCF funding. If a plaque cannot be
attached because of the natuse of the Approved Project, then place a plaque
in an approprate and visible location in its premises such as the front foyer.
Plaques must not be removed without the writren agreemenc of Us and Jorx
Acknowledge using words specificd by Us Owr funding of Approved
Projects in outdoor signs on their premises within one month of
compledon of Approved Projects, and in roadside signs where approval for
such signs can be obtained from relevant rraffic or council authorites.




01-JUL-2009 08:48AM

FROM-DEET-E&T DWN +0889011326 T-807 P.021/034 F-025

Such signs must not be removed without the written agreement of Us, and
(d) Conract Us, through the TLCF (VET) website at
www.deewr.gov.au/tefvet, to obrain informarion as to Qur

acknowledgement requirements for plaques and roadside signs.

'H. Assets (clause 8)

H.1  Any asscts, the purchase or creation of which are necessary to the performance of an

Approved Projecr, may be purchased ox created withour Our prior zpproval. You
rmust easure that Project Funding Recipients maintain an Assers register recording all
Assets purchased or created for the Approved Project, and that the Project Punding
Recipient provides a copy of th registet 0 Us on Qur wiitten request within 10
business days of the request. '

Insurance (clause 9)

11 You warrant that Your sclf-insurance arrangements include the following insurance:

(8) workers® compensation insurance for an amount required by the relevant
State or Terdroty legislation;

(b) pubkic liability insurance for $10,000,000 (ten million dollars) or more per
claim;

(6) Professional indemniry insurance for §1,000,000 (one million dellars) or
more per claim. :

1.2 You tnust ensure that Project Funding Recipients (which do not include You)

maintain:

(2) Workers” compensation insurance for an amounr required by the relevant
State or Territory legislation;

(b)  Public liability insurance for $10,000,000 (10 million dollars) ox more pex
claim;

(c) Insurance for all Assets purchased or creaved using Project Funding to
enable replacement of the Asset; and

(@) Insurance for claims atising from use of the Assets for $10,000,000 (10
million dollars) or more per claim.

J. Reporting (clause 11)

J.1 You must prcrvide to Us, ot ensute that Project Funding Recipients provide to Us,

monrhly reporting on all Approved Projects within 14 days of the end of each month
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during the Project Period, using the template or templates which We will provide for this
purpose. You must ensute that any informadon provided by Project Funding Recipients
for the putpose of monthly reporting is accurate. “Lhe information which the template or
templates will elicir will include details of:

2.

b.

project expendirure versus budgeted expenditure by Milestone — include actual
expendinure to date and forecast expendirure for all milestones;

adrninisteative expenditure versus budget;

progress of the Approved Project against Milestones;

exception reporing on issues of concetn and an updare on project risks.
Estimared impact on project schedule, budget and job creaton should be
provided;

a photo or photos showing the progtess of the Approved Project; and

other matters specified on the template.

J.2 You must provicie to Us, or ensure that Project Funding Recipients provide to Us,
written annual Reports by 30 June 2011, 30 Juoe 2012, and 30 June 2013 Annual
Reports must include full details of:

@

(b)’

©

pumbers coramencing training in or using facilides purchased, constructed or
improved as part of the Apptoved Project, or as a result of the Approved
Project, including the details of the qualificarions they are enrolled in;
rumbers of those in item ].2(2) completing training including the details of
the qualificadons they are enrolled in, and ,
utilisation of the facility, including communiry and other groups using the
facility, including community and other groups using the facility, either for
training or for purposces other rhan training,

J.3 You must provide to Us, or ensure that Project Funding Recipients provide to Us, any

" additional reports wherher written or otherwise which We require within 5 business days
of written notificaion by Us, including but not limired to any reports We specify where
an Approved Project remains incomplete as at 30 June 2010.

J:4 You must provide to Us, or ensure that Project Funding Recipients provide to Us, 2
written request to make any proposed material variation to an Approved Project. The
request must include a description of the proposed martedal vadation. We may approve
or decline the matedal vatiation in Qur sole discretion, or impose conditions on Oux
approval. . ‘Material variation® means an increase in the proporton of the Budgert used
for administrative expenditure, an increase in the Budget for an Approved Project by
morc than 10% (pote that We are not liable to provide additional Funds if there is an
increasc in the Budget for an Approved Project), or a reduction in the size of the
Approved Project by more than 10%.

1.5 You must requite Project Funding Recipients to sign, by a'dare specified by Us, any
declaration as to their use of Project Funding which We provide as a conditon of Your
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receiving instalments of the Funding,

K. Compliance with Laws and Policies (clause 22)

Compliance with Lavws
Ka You acknowledge that:

(a)
(b)

(©)

(&)

()

(9)
(h)

0

You may have obligations under the Equal Opportunity for Women in the
Workplace Aet 1999 and You must comply with those obligadons;

when dealing with Your employees, You must comnply with the Warkplace
Relations Act 1996, and obligations under relevant occupational health and
safety laws; '

Chapter 7 of the Criminal Code provides for offences which atrract
substantial penalties, including theft of Commonwealth property and other
property offences, obtaining property or financial advantage by deception,
offences involving fraudulent conduct, bribery, forgery and falsification of
documents; :
giving false or misleading information Is 2 serious offence under the
Crminsl Code;

the publication or communicaton of any fact or document by a person
which has come ro their knowledge or into theit possession or custody by
vittue of the performance of this agreement (other than a person to whom
You are authotised to publish ot disclose that fact or docurnent) may be an
offence under section 70 of the Crmes Act 1914, punishoient for which
may be 2 maximum of two years impdsonment;

in respect of data, including personal information, beld in connection with
this agreement, any unauthorised and intentional aceess, destruction,
alteration, addition or impediment to access or uscfulness of the data
stored in any compurer in the course of performing this agreement is an
offence under Part 10,7 of the Criminal Code which may atract a
substantial penalry, including imprisonment; '

You are aware of the provisions of section 79 of the Crzmes Act 1914

telating to official secrers;
Yaou are awate of Your obligations under Part 4 of the Charter of United

Nations Act 1945 and the Charter of United Nations (Terrorism and Dealing with
Assers) Regulations 2002;

Note: morg information about the Charrer of United Nations Act and the Charrer of United
Nations (Temorism and Dealing with Assets) Reguladons is available at :
hutp:/ /www.dfar.gov.au/icar/ freezing rorrosist_assers.honl :

You may be subject to the provisions of the Trade Practices Act 1974 and the
Archives Act 1983,
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Compliance with Policies
.2 Youmustu

(8) when using Our premises ox facilifies (including information systems),
comply with Out dizections and procedures relating to occupational health
and safety, environmental managernent and sccurity (which you
acknowledge may change during the term of this agreement); and

(b)  ensure that any petson who will have access to official secrers within the
mcaning of section 79 of the Crimes A 1914 signs an acknowledgment that
he or she is aware of the provisions of that section.

Narional Code of Practice for the Construction Industry

K.3.1 Inthese clauses:

a)  ‘the Code’ mcans the Natonal Code of Practice for the Construction
Industey. A copy of the Code appears on the Intetner at

www.workplace gov.au/ building

b) ‘the Guidelines’ means the Australian Governmenr Implementation
Guidelines for National Code of Praciice for the Construction Industry,
Revised Seprember 2005, Reissued June 2006, published by Us. A copy of
the Guidelines appears on the Internet at www.workplace.gov.au/building

K.3.2 Where an Approved Project specifically relates to building and construction activity,
subject to the thresholds specified in the Guidelioes, You must comply with and
ensute that Projeet Funding Recipicats comply with the Code and Guidclines.

1£.3.3 The Guidelines require You to ensure that:

a) all requests for tender, expressions of interest, submissions and inviatons in
relation to the Approved Projects made by any of the Project Funding
Recipients contain the commitment to apply the Code and Guidelines as set
out in the model tender documentaden published by Us; and '

b) all contracts cntered into in reladon 10 an Approved Project by any of the
Project Funding Redipients contain the commiunent to apply the Code and
Guidelines as set out in the model contract clauses.

K.3.4 You must maintain adequate records of compliance by You and each Project Funding
Recipicat with the Code and the Guidelines. You must ensure thar We, and thosc
authorised by Us, including a petson occupying a position in the Office of the
Australian Building and Construction Commissioner, have full access to Yout
premises and recotds and rhose of each Project Funding Recipient to:
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a) inspect any worlk, material, machinezy, appliance, article or facility;
b) inspect and copy any record relevant to an Approved Project;

¢) interview any person as Is nCcessary 1o monitor compliance with the Code
and Guidelines. Additionally, You must ensure that You and each of the
Project Funding Recipients will cooperate with 4 request frotn Us, or from a
person occupying a position in the Office of the Australian Bullding and
Construction Commissionet, to produce a specified document within a
specified petiod, in person, by fax or by post.

K.3.5 We and those authorised by Us may publish or otherwise disclosc informarion in
relation to compliance by You and each of the Project Funding Recipicats with the
Code and the Guidelines. You must obtain the consent of each Project Funding
Recipient to the publication or disclosure of informatiori under this clause,

K.3.6. You must casure that neither You nor any Project Fundiag Recipient appoints a
. subconreacror, consultant or material supplier in relation o an Approved Project
where the appointment would breach a sanction imposed by the Mioister for
Employment and Workplace Relations.

Qccupational Health and Safety Accreditation Scheme

K41 This project is bound by the application of the Ausualiap Government Building and
Construcdon OHS Accreditadon Scheme (the Scheme) and the following conditions:

K.42 All head contracts for building work under this Project thar are valued at §3 million
OF mote must:

2. be notified to the Office of the Federal Safety Commissioner: at the earliest
possible opportuniry (that is, when approaching the matker).

b, contain a requirement that the builder:
i. is aceredited under the Scheme;
ii, maintains Scheme accredirarion for the life of the contract; and

iit, must comply with all condidons of the Scheme acerediration.”

Envirgnmenral Protection and Biodiversity

K.5 You must ensure that when undertaking an Approved Project cach Project Funding
Recipient complies with the Environment Protection and Biodiversity Aet 1999 to the
extent, if any, it may be applicable.
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Notices (clause 24)

The person who can accept notices for You is:

MName:

Office Address:

Postal Address:

Fax:
Phone:
Email:

Mz Roger Bryett

11* Elooz, Mitchell Centre
55-59 Mirchell Steeer
Darwin NT 0800

GPQ Box 4821, Darwin NT 0801
(08) 8901 1326
(08) 8901 1307

IOQRL. eIt(@nt.gov,.au

T-887

P.026/034

F-025
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SCHEDULE 2 Our Obligations

AA. Funding (clause 4)

AA.1 The maximum Funds payable under this agreement is $4,000,000. Subject to the terms
of this agreement, We will pay You the Funds, as follows:

$ 2,600,000 (65% of the Funds) by 7 July 2009;

b. § 1,200,000 (30%) of the Funds) on 7 December 2009 and upon
successful compledon of all Your obligations under this
agreement up to that darte; and

¢ $200,000 (5% of the Funds) on 7 julj 2010 and upon successful
completion of all Your obligations under this agteement.

AA.2 Subjecr to aceeprance by Us, the date for payment is 30 days after delivery ofa
cotrectly rendered invoice to Us and after delivery of the Project or Tart of the Project
to which the Payment relates. ’ ’

AA.3 If the cost of an Approved Project exceeds the Project Funds We will not be liable to
provide any additional Funds, and We arc not liable for any recurrent costs in relation
to infrastrucruze or faciliies developed as part of an Approved Project.

AA.4 If any of the events specified in item AA.5 occur in respect of a Project Funding
Recipicat, We may by notce to You immediately terminate Our approval of the
cortesponding Approved Project, in which case:

(&) You must immediately rake all reasonable steps to minimise Your abligations
to pay Project Funding to that Project Funding Recipient; and

(b) Qur obligation to pay Funding to Yeu undet this agreement will immediately
cease following Our notee 1o You in accordance with this item AA.4 except
for remaining amounts payable by You to the Project Funding Recipient
notwithsranding You having complied with item AA.4 ().

AA5  For the purpose of item AA.4, the circumnstances in which We may exercise Qur
rights under item AA4 are 1f:

() Ose or more of the following circumstances apply to a Project Funding
Recipient

(1) Itis unable to pay all its debts when they become due;
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If it is an incorporared body:

o

ay

)

@)

Tt fails o comply with a staturory demand within the
meaning of section 459F of the Corporations At 2007,

Proceedings are initiated to obrain an order for its
winding up or any shazeholder, member or divector
convenes a meeting to consider a resolution for its
winding up;

It comes under one of the forms of external
administradon referred 1o in Chaprer 3 of the
Corporations #ct 2007 or equivalent provisions in
other legislation, or an order has been made to
place it under extcrnal administration; or

MNotice is served on it or proceedings are taken
to cancel its incorporaden or registratdon of to
dissolve it as a legal enrity; or

It ceases 1o carry on a business relevanr to the performance of an
Approved Project.

(2) A Project Funding Recipient sells or otherwise disposes of the Assct duning
the Project Perod (which must be with Out prior written consent and subject
to any conditions We may itopose).

(b) Tn Our view, a Project Funding Recipient is in breach of any of the
obligations specified in Schedule 1 item C as obligations to be imposed on
the Project Funding Recipient, or a report or declaraion in relation to the
relevant Approved Project required to be provided to Us under this
agreement has not been provided to Us by the due dare for the report, or is

not to Qur satisfacrion,

(6 An Implementation Plan required to be provided has not been provided to
Our satdsfacdon by 31 August 2009.
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BB. Program Delegate

BBE.1 The Progeam Delegare is:
Name: Andrew Lalor

Office Address: Depattment of Educarion, Employment
and Workplace Relations
Level 6, 14 Mort Street, Braddon, ACT 2600,

Postal Address: GPO Box 9880, CANBERRRA ACT 2601
Fax: {02) 6123 5018
Phone: (02) 6240 8757

Fmail: - Andrew [ alor@deswr.gov.ay
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o
WIPST o

EXECUTED AS ADEED

o
THIS AGREEMENT is made on the {__ day of Juleg2009
SIGNED, sealed and delivered for and on behalf of
THE COMMONWEALTH OF AUSTRALLA
by Margarer McKinnon
the Group Manager
of Yourth and Industry Skills Group
of the Deparmment of Education,
Employment and Workplace Relatons

In the Presence of:

............. i

WITNESS

DRE | Vsz Dileepe 7L CF

...................................................................................

Full name and occupation or profes'-".lon of wimess (Pleasc print)

Sigued, scaled and delivered by

Mr Gaty Barnes
Chief Executive
Department of Educaton and Training

In the Presence of:

N AT FLALC SERVANT

Full name and cupat(on or profession of witness (Please print)
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ATTACHMENT A - ACQUITTAL DECLARATION TEMPLATE

Acquittal declaration for the
Teaching and Learning Capital Fund {TLCF) for VET

STA suevrssremesssses sersssersememnt iatsss et seassussesecets S48 SEARRS RS nETEE 0SSR AR AR £ 1SS A RS
PrOJECE NBIMIB. 1overmrvrmess rmnrrrmestseasstsmns s s sas oo dosass sasseasss sns s ses

Australian Government grant amount: $......... S S
Funding period ... s

| confirm that all funding provided to the [insert name of STA] by the Australian
Gavernment under the Better TAFE Facilities element of the TLCF (VET) has heen
expended in accordance with the agreement between [insert name of STA] of
................ and DEEWR for the purpose of the Better TAFE Facilities element of the
TCLF (VET). .

Signed:
Name: [should be the Director of the area which manages the TLCF (VET) Program)
Position:

Date:




