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Funding Deed

between the

COMMONWEALTI—I OF AUST RALIA

as represented by the

Department of Education, Employment and Workplace

Relations
_ and
State of South Australia, as represented by the

Department of Further Education, Employment, Science

and Technology

regarding funding for the Better TAFE Facilities element of the
Teachlng and Learning Capital Fund for Vocational Education
and Training Program

This wotk is copyright. Apart from any use permitted under the Copyripht it 1968, no paxt
may he reproduced by any process without the wiitten permission of the Commonwealth of
Australia acting through the Department of Educaton, Employment and Workplace

Relations,
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Parties

COMMONWEALTH OF AUSTRALIA (‘Commonwealth, “Us’, “We' or ‘Our’),
represented by and acting through the Department of Education, Employment and
Wortkplace Relations ABN 63 578 775 294 (‘Department’) :

AND

STATE OF SOUTH AUSTRALIA asg tepresented by the Department of Further
Education, Employment, Science and Technology  ABN 16692 317 206 of 11-29
Waymouth Street, Adelaide SA 5000 (*You', or Your’)

Note: this agreement uses a number of words which arc defined in the glossary, Defined terms star
with a capital letter, ¢.g., Assct,

Purpose _

A. The Australian Government announced the Teaching and Leatning Capital Fund
(TLCF) for Vocadonal Education and 11 raining (VET) {‘the Program’) as part of a
$4.7 billion nation-building infrastructure package to support Austtalia’s cconomy.

The TLCI (VET) will provide $500 million during the 2009-10 financig] year which
will be distributed through initiatives focused on modernising and improving the
quality of teaching and learning across the vocational education and training sectoy.
Funding for this initative will be provided through the following three program
elements: Better TAFE Facilities: Training Infrastructure Investment for T omortow;
and Investing in Community Education and Ttaining,

B. You are cominitted to helping achjeve the Program, through Your conduct of the
Project. The Project is the Better TAFE Facilities Project. Under the Better TAFE
Facilities (BTF) program element, $200 million will be provided over the 2009-10
financial year to modernise and improve the quality of teaching and leaming facilities
across the vocational education and training secror, Funding is for projects that
address immediate maintenance needs, and/or involve small capital works and
equipment and plant purchases.

C As a result of this commitment, We agree to support the Project by providing
Funding ta You, subject to the terms and conditions of this agreement,

D. We are required by law to ensure accountability for public money, and You are
requited to be accountable for all Funds provided by Us,

E. You agree to accept the Funding on the terms and conditions set out In this agreement.

1 Term of Agréement

1.1 This agreement commences on the Date of this Agreement and, unless terminated
eatlier, it expires on the Completion Date.
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2 Project
2.1 You must catry out the Project:

(8)  at the dmes and in the mannet specified in item C of Schedule 1;

(b)  within the Project Petiod; and

() in accordance with this agreement (and any applicable Guidelines),
diligently, effectively and to a high professional standard.

22 The Funding must be expended by You only for the Projeet.
2.3 You mustnot act in a way that may bring the Project into disrepute.
24

We are not responsible for the provision of additional money to meet any expenditure
in excess of the Funds.

3 Non-reduction of infrastructure funding

3.1  You acknowledge that funds provided by Us to You under this agreement are
provided on the basis that infrastructure funding by Your state or tervitory has not and
will not be reduced as a result of Yous receipt of funding from Us under the Program.

4 Funding

4.1 Subject to sufficient funds being available for the Program, and compliance by You
with this agreement (including the invoicing requirements, if any, specified in item E of
Schedule 1), We will provide You with the Funding at the tmes and in the manner
specified in item AA of Schedule 2.

4.2  Without limiting Our rights, We may withhold ot suspend any payment in whole orin

partif: ‘

(a) You have not performed Your obligations under this agteement;

()] You have outstanding or unacquitted money under any arrangement (whether
contractal ot statutory) with Us; or

(©) infrastructure funding by Your state or territory is reduced.

4.3 If We exercise Our rights undey clause 4.2, You must continue to perform any
obligations under this agreement, unless We agree otherwise in writing,

5 Management of Funding
5.1 You must keep financial Recotds relating to the Project to enable:

(@) all income and expenditute telated to the Project to be identified in Your
ACCOUNts; :

{b)  the preparation of financial statetnents in accotdance with Australian
Aceounting Standards; and

{€)  the audit of those Records in accordance with Australian Auditing
Standards.
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5.2 “¥ou must not use the Funds:

(8)  as security to obtain, or comply with, any form of loan, credit, payment or
other interest; or
(b} for the preparation of, ot in the course of, any litigation.

6 Repayment of Funding
G1 If

(8)  atany time, an overpayment occurs, including where an invoice is found to
have been incorreetly rendered after payment; or

(b)  at the Completion Date (or if this agreement in terminated earlier, the date
of termination) some or all of the [funding has not been:

(i)  spent in accordance with this agreement; or
{) acquitted to Our satisfaction,

then this amount must be repaid to Us within 20 business days of a written notice
from Us, or dealt with as direeted in writing by Us.

6.2  An overpayment may be tecovered from.You, including by offsctting that
overpayment against any amount subsequently due to You under this agreement or any
other asrangement between You and Us or berween You and the Commonwealth
generally, '

6.3 1f an overpayment is not repaid to Us, Interest is payable on the amount afier the
expiry of the 20 busingss days notice referred to in clause 6.1, until the amount js paid
in full.

6.4 Any amount owed to Us under clause 6.1 and any Interest owed undes ¢lanse 6.3, is
recoverable by Us as a debt due ro Us by You without futther proof of the debt by Us.
6.5 An adjustment note must be provided to Us if required by the GST Act, including
where You repay some ot all of the Funding to Us.

7 Acknowledgment and Publicity

7.1 You must comply with the sequirements for acknowledgement and publicity contained
in item G of Schedule 1.

7.2 For the avoidance of doubt, no right or obligation in this agreement is to be read or
understood as limiting Your rights to enter into public debate or criticism of Us.

8 Assets

8.1  You must not use the Funding, and must ensure that Project Funding Recipients do
not use the Funding, to purchase or eteate any Asset, apart from those detailed in item
M of Schedule 1, without getting Our priox written approval. Qur apptoval may be
subject to condidons. Clauses 8.3 ta 8.7 apply only to Assets purchased or created
with the Funding.

(o8
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8.2 Unless it is specified in item H of Schedule 1 that We own the Assct then, subject to
this clause 8, Project Funding Recipients own any Asset acquired with the Funding.
Tf We own the Asset, clauses 8.4, 8.5 and 8.6 do not apply.

8.3 Unless We otherwise agtee in writing, during the Project Period and for thtee years
after the end of the Project Pesiod, You must ensure that Project Funding Recipients:

(8)  use any Asset in accotdance with this agrecment and for the purposes of
the Approved Project;

(b)  do not encumber or dispose of any Asset, ot deal with or use any Asset
other than in accordance with this clause 8, without Qur prior written
approval;

(¢)  safeguard all Assets against theft, loss, damage, or unauthorised use;

(d})  maintain all Assets in good working order;

(8)  maintain all approptiate insurances for all Assets to their full replacement
value, noting Our interest in the Asset under this agreement, and provide
satisfactory evidence of this on request from Us;

() if required by law, maintain registration and licensing of all Assets;

(@)  be fully responsible for, and bear all risks relating to, the use or disposal of
all Assets;

{h)  if specified in item H of Schedule 1, maintain an Assets register in the form
and containing the details as described in item H of Schedule 1;

() s and when requested by Us, provide copies of the Assets repister to Us;
and .

() if the Asser ceascs to be used for the purposes of Approved Projects or to
deliver training, transfer (where the nature of the Asset pertoits) the Assct
to another organisation within 20 business days of being directed to do so
by Us in writing. In the event that an Asset ceases to be Used for the
purpose of an Approved Project You must advise Us of options, including
Your preferred option, for wansferring the Asset.

8.4 We may require You to pay to Us a propotrtion of the market value of an Asset which
is equivalent to Our contribution to the purchase of the Asset:

(a)  if a Project Funding Recipient sells or otherwise disposes of the Asset
during the Project Period (which must be with Our prior written consent
and subject to any conditions We may impose).

8.5 If You fail to make payment as required by clause 8.4, within 20 business days of
teceiving written notice from Us: -

(8)  You must pay Us the Interest on the amount from the date it was due, for
the period it remains unpaid; and
(b)  the amount and Interest ate tecoverable by Us as a debt due to Us by You.

8.6 If any of the Asscts are lost, damaged or destroyed, You must reinstate the Assets
including from the proceeds of the insurance and this clause 8 continues to apply to
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the reinstated Assets. Any surplus from the proceeds of the insutance must be
notified to Us and used and accounted for as Punding under this agreement.

If any Project Funding Recipient does not catty out an Approved Project in
accordance with this agreement You must ensure that the Project Funding Recipient
deals with Assets as We, at Qur sole discredon, ditect in wiiting,

Insurance

You watrant that You are self-insured and that this arrangement will, for as long us
any obligations remain in conneetion with the Project, inelude insurance as specified
in item I of Schedule 1 and ensure that Projeet Funding Recipients have the
insuranee specified in item L '

You must notify Us in wiiting immediately if You cease to be self-insured and
immediately take out the insurance specified in item 1.1 of Schedule 1. You must
also, when requested, provide Us, within 10 business days of the request, with
satisfactory evidence that You have complied with Your obligation te insure and
ensure that Project Funding Recipients have the insurance spéc:iﬁed in jtetry 12,

Liaison and Monitoring
You must:

(@)  liaise wirh and provide information to the Program Delegate, of a person
notminated by the Program Delegate, as reasonably required by the
Program Delepate; and '

(b)  comply with all reasonable requests, directions, or monitoring requirements
received from the Program Delegate,

Reporting

You must provide, of ensure that Project Funding Recipients provide to Us progress
Reports at the times and in the mannet stated in item ] of Schedule 1.

You must complete and provide to Us the acquittal declararion template at
Attachtent A to this agreement by 31 July 2010. Any unspent, uncommitted or
unsatis factorily acquitted funds must be repaid to Us in accordance with clause 6 of
this agreement.

Records

You must make full and accurate Records of the conduct of the Project including
progress against the Milestones (if any), the reccipt and use of Funding (in
accordance with Australian Accounting Standards), and the acquisition of Assets.

Records must be retained by You for 7 years after the end of the Project Petiod.
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Access to Premises and Records

You must at all reasonable times give the Auditor-General, the Privacy
Commissioner, the Program Delegate, a member of the Tnvestigations Branch in the
Department on production of photo identification, or any petson authorised in
wiiting by the Sceretary:

(8)  teasonable access to:
() Your employees and equipment;
(i) premises occupied by You;
() Material; and
{b)  reasonable assistance to:
() inspect the perforimance of the Project;
(i) tolocate and inspect Matetial;
(i) make copies of Material and temove those copies,

televant to the Project.

‘The rights referved 1o in elause 131 are subject to:

{8)  the provision of reasonable prior notiee to You; and
{(b)  Your reasnnable security procedures.

If a matrer is being investigated which, io the opinion of a member of the

" Investigations Branch in the Department, or any person authosised in writing by the

Sectetary, may involve an actual or apprehended breach of the law, clause 13.2(a) will
not apply.

The requirement for access specified in clause 13.1 does not in any way reduce Your,
responsibility to perform Your obligations under this agreement.

Indemnity
You agree to indemnify Us against any:

(8)  loss or liability incusred by Us;

{b)  loss of or damage to Our propetty; or ‘

{c}  loss o expense incutred by Us in dealing with any elaim against Us,
including legal costs and expenses on a solicitor/own client basis and the
cost of time spent, resources used, or disbursements pajid by Us;

arising from:

(0 any acr or omission by You, or any of Your employees, agents,
ot subcontractors in connection with this agreement, where
thete was fault on the part of the person whose conduct gave
tise to that liability, loss, damage, or expense; ‘

(i) any breach by You or.any of Your employees, agents, or
subconttactors of obligations or warranties under this
agrecinent.
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142 Your liability to indemnify Us under this clause 0 will be reduced proportionately to
the extent chat any fault on Qur’ part contributed to the relevant loss, damage,
expense, ot liability,

‘143 OQur right to be indemnified under this clause 0 is in addition to, and nor exclusive of,
any other right, power, or temedy provided by law, but We are not entitled to be
compensated in excess of the amaunt of the televant loss, damage, expensc or
Labiliry.

144 In this clause 0, “fault” means any negligent or vnlawful act or omission or wilful
misconduct,

15 Negation of Employment, Partnership and Agency

15.1  You will not, by virtue of this agreement, be or for any purpose be deemed 1o be Our
employees, partners or agents.

1532 You must not represent Yourself, and must ensute that Your employees, partoers,
agents of sub-contractors do not represent themselves, as being Our employecs,
pantriers ot agents. '

16 Entire Agreement, Variation and Severance

16.1  This agreement records the entire agreement between the parties in relation o its
subject matter.

16.2  Except for action We ate expressly authorised to take elsewhere in this agreement, no
variation of this agreement is binding unless it is agreed in writing and signed by the
parties.

16.3  If a court or tribunal says any provision of this agreement has o effect or interprets
a provision to reduce an oblipation or right, this does not invalidate, or restrict the
operation of, any other provision.

17 Waiver

17.1  If cither party does not exercise (or delays in exercising) any rights under this
agreement, that failure or delay does not operate as a waiver of those tights.

17.2 A waiver by cither party of any rights docs not prevent the further exercise of any
right. '

17.3  Waiver of any provision of, ot right under, this agreement:

(a)  must be in writing signed by the party entitled to the benefit of that
provision or right; and
(b)  is effective only to the extent set out in the written waiver,

17.4  In this clause 0, ‘tights’ means rights ot remedies provided by this agreement or ar
law.

IsEY
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Assignment and Novation

You must not assign Your rights under this agreement without prior written approval
from Us.

You agree not to negotiate with any other pesson to enter into an arrangement that
will require novation of this agreement without first consulting Us,

Dispute Resolution

Subject to clause 0, the partes agree not to commenee any legal proceedings in
respect of any dispute arising under this agreemenr, which cannor be resolved by
informal discussion, until the procedure provided by this clause 0 has been used.

The parties agree that any dispute arising daring the course of this agteement is dealt
with as follows: ‘

(8)  the party claiming that there is a dispute will send the other party a written
notice setting out the nature of the dispute;

(b} the pacties will try to resolve the dispute through direct negotiation by
persons who they have given authotity to resolve the dispute;

{¢)  the parties have 10 business days from the teceipt of the notice to.reach a
resolution or ro agree that the dispute is to be submitted to mediation or
some alternative dispute resolution procedure; and

(1)  there is no resolution of the dispute;

() there is no agreement oo submission of the dispute to
mediation or some alternative dispute resolution procedure; ox

(i) rhere is a submission to mediation or some other form of
alternative dispute resolution procedure, but there is no
tesolution within 15 business days of the submission, or
extended time as the parties may agree in writing before the
expiration of the 15 business days,

then, cither party may commence legal proceedings.
“This clause O docs not apply if:

(8) - either paty commences legal proceedings for urgent interlocutory relief;

(b)  action is taken by Us under clauses 6, 0, 0 or 0; o

(¢)  an authority of the Commonwealth, 2 State or Territory is investigating a
* breach or suspected breach of the law by You.

Despite the existence of a dispute, both parties must (unless requested in writing by
the other patty not to do s0) continue to petform obligations under this agteement.
Termination With Costs and Reduction

We may, at any fime by written notice to You, terminate this agreement in whole or
reduce the scope of this agreement without prejudice to the rights, liabilites, or
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obligations of either party acctuing prior to the date of terminaton. Tf this
agrecment is terminared or reduced in scope We will only be liable for:
(8)  payments under the payment provisions of this agrcement that were duc
before the effective date of termination; and
(b)  subject to clauses 20.3 and 20.4, any reasonable costs incurred by You and

directly atrributable to the termination or pattial terminadon of this
agreement. -

Upon teceipt of 4 notice of termination ot reduction in scope You must;

(8}  stop work 2s specified in the notice;
(b)  take all available steps to minimise lnss resulting from that termination: and
{c)  continue work on any part of the Project not affected by the notice.

If there is a reduction in scope of the obligations under this agreement, Qur liability
to pay any part of the Funding will, in the absence of agreement to the contrary,
abate proportionately to the reduction in the obligations under this agreement.

We will not be liable to pay compensation for loss of prospective profits for a
-termination or reduction in scope under this clause 20 or loss of any benefits that
would have been conforred on You had the rermination or reduction not occurred.

Termination For Default

We tnay immediately terminate this agreement by giving written notice to You of the.
termination if o
(8) We are satisficd that any statement made in Yous application for Funding is

incorrect, incomplete, false or misleading in 2 way which may have
affected:
(@  the otiginal decision to approve the Funding;
(i) the terms and conditons of this agreement; ox
(iii) acrion taken by Us under this agreement; ox

(b)  You fail to fulfil, or ate in breach of any of Your obligations under this
agreement, and You do not rectify the omission or breach within 10
business days of receiving a notice in writing from Us to do so.

Compliance With Laws and Our Policies
You must, in catrying out Your obligations under this agreement, comply with:

(a)  all relevant statutes, regulations, by-laws and requitements of any
Commonwealth, State, Territory or local authority; and
(b)  any of Qur policies notified by Us ro You in writing,

including those listed in item K of Schedule 1.

s
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23  Applicable L.aw and Jurisdiction

231 The laws of the Austealian Capital Tertitory apply to the interpretation of this
agrecitient.

232 'T'he parties agree 1o submit to the non-cxclusive jurisdiction of the courts of the
Australian Capital Territory in respeet to any dispute undey this agreement,

24 Notices

241 A party giving notice under this agreement must do so in wiiting or by Electronic
Communicaton:

(@) if given by You, matked for the attention of the Program Delegate
specified in item (b) of Schedule 2; or
(b)  if given by Us, marked for the attention of the person specified in item L
of Schedule 1; and
hand delivered ot sent by pre-paid post or llectronic Communication to the address
of the other patty specified in the sehedule.
24.2 A notice given-under clause 0 is raken to be received:

(a) if hand delivered, on delivery;

(b)  if sent by pre-paid post, 5 business days after the date of posting; of

{€)  if sent by Electronic Communication, at the time that would be the time of
teceipt under the Eledronic Transactions Act 1999 if 2 notice was being given
under a law of the Commonwealth, :

25  Survival of Clauses

251 ‘T'hese clauses survive the expiration or earlier tesmination of this agreement: 5, 6, 8,
11, 12, 4. .

252  Clauses 7 and 0 apply during this agreement and for 7 years from the end of this

agrecment.

26 Interpretation
26,1 In this agreement, unless the contrary intention appears:

‘ABN’ has the same meaning as it has in section 41 of the 4 New Tax Systent
(o< Lsivatian Business Nuntber) et 1999,

‘Approved Project’ means a project approved by Us as patt of the Better TAFE
Facilities element of the Program as set out in Schedule 3.

‘Asset’ means any item of tangible property which has a value of over $5,000 inclusive
of G&T; :

‘Auditor-General’ means the office established under the Anditor-Gensral Act 1997 and
includes any other entity that may, from tme to dme, petform the functions of that
office;

‘Australian Accounting Standatds’ refers to the standards of that name maintained

12/35
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by the Australian Accounting Standards Board created by section 226 of the Amitrabian
Seenrities and Tnvestments Commisiion Aet 2001,

‘Angtralian Auditing Standards’ refers to the standards prepared by the Auditing
Standards Board of the Australian Accounting Researeh Foundation and generally
accepted audit practices to the extent they are not inconsistent with those standards;

‘Budget’ means a budget included in a Project Submission or Implementation Plan,
whichever is applicable.”

‘Completion Date’ means:

(8)  the dare specified in item A of Schedule 1;
(b)  if no date is specified, the day after You have done all that You arc required
to do under this agteement to Qur sarisfaction; .

Date of this Agreement’ means the date written on the signature page of this
agreement, and if no date ot more than one date is written thete, then the date on
which this agreement is signed by the last party to do so;

‘Eligible TAFE’ means a TAFIT: specified as being eligible in the Program
Guidelines, ' :

‘Electronic Communication’ has the same meaning as it has in section 5 of the
Glectrowic Transactions A 1999,

‘Funding’ or ‘Funds’ means the amount or amounts (in cash or kind) payable by Us
under this agreement as specified in item AA of Schedule 2, including interest earned
on that amount;

‘Implementation Plan’ means the plan which must be developed for an A pproved
Project where the Project Funding is $500,000 or more, in accordance with item € of
Schedule 1 of this agreemen,

‘Interest’ means intetest calculated at an interest rate equal to the general interest
charge rate for a day pursuant to section 8AAND of the Taxwlion ~Adwinistration ot 1953,
on a dailly compounding basis;

‘Material’ includes documents, equipment, software (including source code and object
code), goods, information and data stored by any means including all copies and
extracts of the same;

‘Milestone’ means a stage of completion of an Approved Project as set out in the
Project Submission or Implementation Plan whichever js applicable for an Approved
Project (whether or not expressly described as a milestone), or of the Project as the
context requires; -

‘Program’ means the part of Our operations specified mn itern B of Schedule 1 under
which We ate able to give the Funding to You;

‘Program Delegate’ means the person for the titne being performing the duties of the
office of the Department speeified in item BB of Schedule 2 or any other petson
specified by the Secretary and notified in writing to You,;

‘Program Guidelines’ refers to the gnidelines for the Program as described in item B
of Schedule 1;

(s
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‘Project’ means the activity desceibed in item C of Schedule 1,;

‘Project Funding Recipient’ means an Lligible TATE to which You provide Project
Funds for the purpose of an Approved Project in aceosdance with this agrecmenit.

‘Project Funding’ means a part of the Funds which You tnust provide to Project
Funding Recipients for an Approved Project in accordance with this agreement,
Project Petiod’ means: :
(8)  the period specified in item 1D of Schedule 1 during which the Project must
be completed; or -
() if this agreermnent is terminated carly, the petiod ending on the day on which
the agreement teeminares;

‘Project Submission’ means a Betier TAFE Facilities Project Submission submitted

‘1o You by a Project Funding Recipient and approved by Us;

‘Recotds’ includes documents, information and data stored by any means and al]
copies and extracts of the same;

‘Report’ means a repott required to be provided to Us under this agieement by You or
by 4 Project Funding Recipicnt.

‘Secretary’ means a petson for the time being petforming the duties of the office of
Sectetary to the Department and includes a person designated in writing by the
Sectetaty to exercise any of the Secretary’s powers under this agreement;

Us’, ‘We' and ‘Our’ includes the Commonwealth’s officers, delegates, employees and
agents, and Our successors;

You’ and “Your’ includes, where the context admits, Your officers, employees, agents
and subcontractors and Your successors:

In this agreement, unless the contrary intention appears:

(8)  words in the singular include the plural and vice versa;

(b)  words importing a gender include the other gender;

() areferencetoa person includes a pattnership and a body whether
cotporate ot ontherwise; '

(d)  clause headings or words in hold format are inserted for convenience only
and have no effect in limiting or extending the language of provisions;

(8)  all xeferences to dollars are to Austealian dollars;

() unless stated otherwise, a reference to legislation is to legislation of the
Commonwealth, as amended from time to time;

{9} an uncertainty or ambiguity in the meaning of a provision of.this agrcement
will not be interpteted against a party just because that party prepared the
provision; and .

(h)  where a word ox phrase is given a defined meaning, any othet part of
speech ot other grammatical form of that word ot phrase has 2
cotresponding meaning,

2

"The schedules (and annexures and documents incotporated by teference, if any) form
patt of this agreement. ‘
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26.4 - In the event of any conflict ot inconsistency between any patt of:

(a) the terms and conditions contained in the clauses of this agreement;
(b))  the schedules

{(¢)  the annexures, if any;

(d)  documents incorporated by reference, if any,

then the matetial mentioned in any ane of paragraphs (a) to (d) above has precedence
over material mentioned in a subsequent paragraph, to the extent of any conflict or
inconsistency.

27 Disclosure of information

27.1 You acknowledge that We may be required to provide information in relation to the
Funding or this agreement, as required by the opetation of any law, judicial or
parliamentary body or governmental ageney or ay We consider necessary for Qur
purposes, and accordingly We can give no undertakings te treat any of Your
information or this Agreement as confidential information, |

27.2 Unless We specify otherwise, You are petmitted to disclose Material provided by Us
to You for the purposes of this agreement, provided such disclosure is in
accordance with any conditions that We have imposed from time to time.

15/35
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SCHEDULE 1  Your Obligations

A. Term of agreement (clause 1)

A

The Completion Date for this agreement is 31 July 2010.

B. Progra'm and Guidelines (clause 2)

B

C1

C.2

Cj3

C4

T'he Australian Government announced the Teaching and Learning Capital Fund
(TLCF) for Vocational Education and Training (VET) (the Program) as patt of a
$4.7 billion nation-building infrastructure package to suppott Australia’s cconotmny.

The putpose of the Teaching and Leatning Capital Fund for Vocation Education

. and Teaining: Guidelines for the Better TAFR Facilities element of the Program (the

Program Guidelines) is ro assist states and territories to submit project proposals for
funding under the Berter TAFL 1acilities element of the IT.CF (VET).

Project {clause 2)

The Project consists of the management by You of Project Funds for Approved
Projects in accordance with this Agreement, including the Program Guidelines. You
must undertake the Project in accordance with this agteement within the Project
Period.

You must ensurc that Project Funding is only provided to Project Funding
Recipients to enable them to carry out Approved Projects.

You must ensute that the Project Funding is expended by the Project Funding
Recipient ofily for the Approved Project. This includes but is not limited to ensuring
that Project Funding is not used as secutity to obtain, or comply with, any form of
loan, credit, payment or other interest; ot fot the preparation of, ot in the coutse of,
any litipation.

The Project Funding Recipients, Approved Projects and amount of the Project
Funds for each Approved Projecr ae set out in Schedule 3 of this agreement. You
must gnsure that each Project J'unding Recipient completes each televant Approved
Project by 30 June 2010, in accordance with:

(a) the Guidelines;

®) the Project Submission or Implementation Plan for the relevant Appraved
Project including the Budget and Milestones in the Project Submission or
Implementation Plan, whichevet of the Project Submission or
Implementation Plan js applicable; '

(&)  Schedule 3 of this agreement; and

16735
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() to a high professional standard.

€5 You must obtain the agreement of each Project Funding Recipient that We are not
responsible for the provision of additional money to meet any expenditure in excess
of the Project Funds.

C.6  You must monitor the performance of Approved Projects by Project Funding
Recipients and inform Us immediately in writing if a Project Funding Recipient is not
performing an Approved Project in accordance with this agreement.

C.7  Inthe event of You becoming aware that a Projecr Funding Recipient is not
petforming an Approved Project in accosdance with this agreement You must assist
the relevant Project Funding Recipient to develop smategies and interventions to
rectify any difficulties in fully performing the Approved Project. If tequired by Us,
you must not provide any further Funds ro & Project Funding Recipient if in Qur
view at Out absolute diseretion the Project Funding Recipient is not performing an
Approved Project in accordance with this deed, until the non-compliance is remedied
to Our satisfaction if the non-compliance can be remedied or until otherwise notified
by Us,

C.8  You must pravide support to Project Funding Recipicnts to undertake Approved
Projects including assisting them, to the level they require, to develop a sehedule of
works, or if applicable an Implementation Plan, and in project management.

C.9  You must ensure that Project ['unding Recipients liaise and provide information to
You or Us as reasonably required by You or Us, and comply with all reasonable
requests, directions or monitoring requiretnents received from You or Us.

C.10  You rmust inform Us by email ot in writing of any proposed material vatiation to
Approved Projects and ensure that Project Funding Recipients notify You of any
proposed material variation, You must ensure that material variation to Approved
Projects is not made without the prior wiitten approval of the Program Delegate.
‘Material vagiation’ has the meaning given in item ].4 below. :

CI1  You must ensure that Project Funding Recipients allow Us an equivalent degree of
access to thelr pretmises as that specified in clause 13 of this agreement, duting the
texm of this agreement and for seven years after the end of this agreement.

.12 You must ensure that all Project Funding Recipients, in catrying out Approved
Projects, comply with:

(2) all rclevant statutes, regulations, by-laws and tequirements of any
Commonwealth, State, Tertitory or local authority; and
) any of Qur policies notified by Us to You in writing,

including those listed in itern K of Schedule 1 of this agreement.
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(.13 You must ensure thar You atc entitled to immediately terminate any legally binding
artangement You have with Project Funding Recipients for the purpose of Approved
Projeets, or to reduce the scope of such an atrangement, in circumstances which are
equivalent to those set out in clauses 20 and 21 of this agreement.

(.14 You must ensure that You are entitled to requite; within 20 business days of written
notice from You, repayment of Project Funding from Project Funding Recipients
where some or all of the Project Funding has not been spent for the Approved Project
to which the Project Funding relates, or acquitted to Qur or Your satisfaction, ot
where an overpayment has occurred. You must ensute that Your entitlement in this
tegard survives indefinitely. 1f directed by Us within the circumstances specified jn this
item C.14, You must immediately take all necessary steps to recover Project Funding
from Project [Funding Recipients and, if required by Us, repay that Project Funding to
Us. Amounts payable by You to Us in accordance with this itetn C.14 are a debt due
by You to Us.

.15 You must ensure that all Project Funding Recipients undertake any construction
involved in Approved Projects in a mannet which maximises the training oppotrtunites
for trainces and apprentices:

C.16 You must ensure that any legally binding arrangements between You and Project
Funding Recipients, and between Project Funding Recipients and their subcontractors,
do not contain any terms which ate inconsistent with this agreement.

C.17 You must enter into a legally enforceable arrangement with each Project Funding
Recipient for the purpose of Your obligations under this item C, which requires the
Project Funding Reeipient to do all things which, under this item C, You must ensure

that it does, and which confers on You all rights which this item C requires You to
ensure that You have.

'CA8 Tn any case where an Approved Project remains incomplete as at 30 June 2010, You
must ensure that the Approved Project is completed in accordance with the Project
Submission and rhis agrecmnent.  For the avoidagce of douht this item sutvives the
expity of the Completion Date.

Implementation Plan for Approved Projects valued at $500,000 ot morc

€19 You must provide to Us, or ensure that Project Funding Recipients provide to Us, for
Out appraval by 31 July 2009, an Implementation Plan for each Approved Project
whete the Projeet I'unding is $300,000 or more. The Implementatdon Plan must be
based on a template which We will provide to You and must fully address all matters in
that template, and be provided to Us in the form (electronic word format ot hard
copy) specified by the template. ‘

(.20 You must make any changes to the Implementation Plan which We notify to You and
provide a revised version of thc Implementation Plan within 5 business days of such
notification. We may require this process to be repeated until We are satisfied with the
Implementation Plan.
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.21 You mmust ensute that all Approved Projects for-which an Implementation Plan must be

G

developed are undertaken in accordance with the corresponding [mplementation Plan,
(and not the Project Submission where there is any inconsistency between the
Tmplementation Plan and the Project Submission) which We aApprove.

Notwithstanding item C.21, Project Funding Recipicnts may commence work on
Approved Projects prior to Qur approval of the corresponding Implementation Plan, |

Project Period (¢clause 2)

The Project Petiod commences on the date this agreement is stgned by Us and must be

completed by 30 June 2010.

Invoice Requirements (clause 4)

Invoices forwarded by You must be correctly addressed and include the:

(a) dtle of Project;

(b)  Your name and ABN;

()  vame of Program Delegare;

(d)  agteement mumber or date of exceution;

(e) fees and cxpenses to be invoiced (including a description of the
deliverables or milestones that the invoice relates to); and

{i  bank account details for payment of the invoice by electronic funds
transfer.

Where the invoice relates to a taxable supply made under this agreement the invoice
must comply with the requirements for a tax invoice, as defined in the GET Act,

Bank Accounts (clause 5)
Not applicable.

Acknowledgement and Publication (clause 7)

You must ensure that Project Funding Recipients hold opening cetemonies for
Approved Projects and that: '

(8)  the Deputy Prime Minister is be invited to all opening ceremonies;

{b}  Project Funding Recipients contact DEREWR to arrange an (Offieial
Recognition ceremony through the TL.CF (VET) website at:
www.degwr gov.au ftlefrer )

{8)  Project Funding Recipients provide the Deputy Prime Minister with at least
two months notice of any openings and public events relating to Approved

(o8
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Projects;

(d) Project Funding Recipients provide three dates to allow greater fexibility
for the Deputy Prime Minister ot representative to attend;

(&)  a convenient date for the ceremony for all parties is chosen;

(i  ceremonies are not scheduled on Patliamentary sitting days;

(@) the official opening or ceremony is held within three months of the
completion of the Approved Pm]u:l, unless otherwise agreed by the
Deputy Prime Mindster;

() Projeet lFunding Recipicnts make provision in the official proceedings for
the Deputy Pritne Minister or her tepresentative to speak; and

()  Arrangements for the Deputy Prime Minister or representative to open a
facility are not changed without Qur agreement.

You and We tescrve the right to publicise and report on the awarding of Project
Funding to the Project Funding Recipient, including the amount of the Project Funds
given to the Project Funding Recipient and the title and a brief description of the
Approved Project.

You must ensure that Project Funding Recipients::

(@) acknowledge Qur funding of Approved Projects in their newsletters and
websites, fmd in any other advertising or promotion related to the
Approved Project, using words specified by Us;,

(b)  aftix plaques containing information specified by Us to completed
Approved Projects within one month of completion including all assets
purchased, created or maodified with TLCF funding. 1f a plaque cannot be
atiached because of the natute of the Approved Project, then place 2 plaque
in an appropriate and visible location in its premises such as the front foyer.

 Plagues must not be removed without the written agrecment of Us and /or

(e) Ackm)wledgc using words specified by Us Our funding of Approved
Projects in outdoor signs on their premises within one month of
completion of Approved Projects, and in roadside signs where approval for
such signs can be obtained from relevant traffic or council authorities.
Such signs must not be temoved without the written agreement of Us, and

(d) Contact Us, through the TLCF (VET) website at

‘ www.degwrgov.an/Helvet, to obtain information as to Our
acknowledgement requirements for plaques and roadside signs.

Assets (clause 8)

Any assets, the purchase or ereationt of which are necessary to the performance of an
Approved Project, may be putchased or created withour Oug prios approval. You
rust cnsure that Project Funding Recipients maintain an Assets register recording all
Assets purchased or ceated for the Approved Project, and that the Project Funding
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Recipient provides a copy of the register to Us on Our written request within 10
business days of the request,

Insurance (clause 9)

You warrant that Your self-insurance arrangements include the following insarance:

(8)  workers’ compensation insurance fot an amount required by the relevant
State or Territory legislation;

(b}  public liability insurance for $10,000,000 (ten million dollars) or more per
claim; and

(€)  Professional indemm'ty insurance for $1,000,000 {one million dollars) or
mote per claim,

You must ensute that Project Funding Recipients (which do not include You)
maintain;

() Workets’ compensation insurance for an amount requited by the relevant
State or Tetritory legislation;

(h)  Public liability insurance for $10,000,000 (10 million dollars) or more per
claim;

(c) Insurance for all Assers purchased or created using Project I*undmg Lo
enable replacement of the Asset; and

(d) Insurance for claims arising from usc of the Assets for $10,000,000 (10
million dollars) or more per claim.

Reporting (clause 0)

You must providc_ to Us, or ensute that Project Funding Recipients provide to Us,
monthly reporting on all Appmved Projects within 14 days of the end of each month
duting the Project Period, using the template or templates which We will prov ide for
this purpose. You must ensure that any information provided by Project Funding
Recipients for the purpose of monthly reporting is accurate. The information which
the template or templates will elicit will include details of:

. project expenditure versus budgeted expenditure by Milestone — include
actual expenditure to date and foreeast expenditure for all milestones;

b. administrative expenditure versus budget;

¢, progress of the Approved Project against Milestones;

d. exeeption reporting on issues of concern and an update on project risks.
Estimated impact on project schedule, budget and job creation should be
provided;

e a photo or photos showing the progress of the .'\ppmved Projecy; and

£ other matters specified on the template,

Y ou.must provide to Us, of ensure that Project Funding Recipients provide to Us,

21/35

Mog -




13/07/2009 17:08 +61-8-82268444 " MINISTER OBRIEN PAGE 22/35

wiitten annual Reports by 30 June 2011, 30 June 2012, and 30 June 2013, Annual
Reports muse include full details of:

(a) numbers commencing training in or using facilities purchased, constructed ot
improved as past of the Approved Project, or as a result of the Apptoved
Project, including the details of the qualifications they are enrolled in;

)] pumbers of those in item ].2(a) completing training including the details of
the qualifications they are enrolled in, and
(c) utllisation of the facility, including community and other groups using the

facility, including community and other groups using the facility, cither for
training ot for purposes other than rraining,

J.3 You must provide to Us, or ensure that Project Funding Recipients provide to Us,
any additional reports whether written or otherwise which We require within 3
business days of written notification by Us mcludm.g, x but not limited to any reponts
We specify where an Approved Project remains incomplete as at 30 June 2010

}.4 You must provide to Us, ox ensure that Projeet Funding Recipients provide to Us, a
written tequest ro make any proposed materjal variation to an Approved Project.
The request must include a desctiption of the proposed marteria) variation, We may
approve ox decline the material vaviation in Qur sole discretion, or impose conditons
on Qur approval. . ‘Matexial variation’ means an increase in the propottion of the
Budget used for adminiserative expenditure, an increase in the Budget for an
Approved Project by more than 10% (note that We ate not liable to provide
additional Funds il therc is an increase in the Budget for an Approved Project), ot a
reduction in the size of the Approved Project by mare than 10%.

.5 You must require Project IFunding Recipicnts to sign, by a date specified by Us, any
" declaration as to their use of Project Funding which We provide as 2 condition of
Your recetving instalments of the Funding.

K. Compliance with Laws and Policies (clause 22)

Lompliance with Laws

K1 You acknowledge that:

(8)  You may have obligations under the Figua/ Qpportunity for Women in the
Warkplace Act 1999 and You must comply with those obligations;

(b)  when dealing with Your employees, You must comply with the Workp/ace
Relatipns #1ct 1996, and obligations under relevant occupational health and
safety laws;

(¢}  Chapter 7 of the Criminal Code provides for offences which attract
substantial penaltics, including theft of Commonwealth property and other
property offences, obtaining property or financial advantage by dcccpuon
offences involving fraudulent conduct, bribery, forgery and falsification of

Htn
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documents;

(d) giving false or misleading information is a serous offence under the
Criminal Code;

(@)  the publication or communication of any fact or documnent by a person
which has come o their knowledge or inro their possession or custody by
virtue of the performance of this agrecment (other than a person to whom
You are authorised to publish or disclose thar fact or document) may be an
offence under section 70 of the Crimes Act 1914, punishment for which
tnay be a maxitmum of two years imprisonment;

()  in respect of data, including personal information, held in connection with
thiz agreement, any unauthotised and intentonal access, destruction,
alteration, addition ot impediment 1o access or usefulness of the data
stored in any computer in the course of performing this agreement is an
offence under Patt 10,7 of the Criminal Code which may ateract a
substantial penalty, including imprisonment;

(@) You are aware of the provisions of seetion 79 of the Crimer ct 19714
relating to official secrets;

(h)  You ate awate of Your obligations under Pare 4 of the (./)am'roj Ulnited
Nations Ael 1945 and the Charter of United Natrons ([ errovism and ealing witls
Aasets) Regulations 2002,

Note: mote information about the Charter of United Mations Act and the Charter of United
Nations (Terrorism and Dealing with Assets) Regulations is available at
http:/ /www.dbatgov.au/icat/ freezing, tesrorsi_nssers.html.

(i)  You may be subject to the provisions of the Trade Practicer ~1ct 1974 and the
Archives Act 1983

C'a.mpliance wrth Policies

K.2 You must:

(8)  when using Our premises ot facilities (including information systems),
comply with Qur directions and procedures relating to oceupational health
and safety, environmental management and security (which you
acknowledge may change during the texm of this agreement); and

(b)  ensure that any person who will have access to official secrets within the
meaning of section 79 of the Crimer Ae 1914 signs an acknowledgment that
he or she is aware of the provisions of that section.

National Code of Practice for t.mc;_qzaarryqt_o__aarn Indu

K.3.1 Inthese clanses:

a) ‘the Code’ means the National Code of Practice for the Construction
Industry. A copy of the Code appears on the Internet at
www.workplace.gov.au/building
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b ‘the Guidelines’ means the Australian Government Implementation
Guidelines for National Code of Practice for the Construction Industry,
Revised September 2005, Reissued June 2006, published by Us. A copy of the

Cuidelines appears on the Internet at www.workplace.pov.au/building

Where an Approved Project specifically relates to building and construction activity,
subject to the thresholds specified in the Guidelines, You must comply with and
ensure that Project Funding Recipients comply with the Code and Guidelines.

The Guidelines require You to ensure that:

a) all requests for tender, expressions of intercst, submissions and invitations in ‘ !
relation to the Approved Projects made by any of the Project Funding
Recipients contain the commitment to apply the Code and Guidelines as set
out in the model tender documentation published by Us: and

b)  all contracts entercd into in relation to an Approved Project by any of the
Project Funding Recipients contain the commitment to apply the Code and
Guidelines as set out in the mode! contract clauses.

You must maintain adequate records of compliance by You and each Project Funding
Recipicnt with the Code and the Guidelines. You must ensure that We, and those
authorised by Us, including a person occupying a position in the Office of the

- Australian Building and Construction Commissioner, have full access to Your

premises and records and those of each Project Funding Recipient to:

a) inspect any work, material. machinery. appliance, article or facility:
b) * inspect and copy any record relevant to an Appraved Praject;
c) interview any person as is necessary to monitor compliance with the Code and

Guidelines. Additionally, You must ensure that You and each of the Project
Funding Recipients will cooperatc with a request from Us, or from a petson
occupying a position in the Office of the Australian Building and
Construction Commissioner, to produce a specified document within a
specified period, in person, by fax or by post.

We and those authorised by Us may publish ot otherwise disclose information in
relation to compliance by You and each of the Project Funding Recipients with the
Code and the Guidelines. You must obtain the consent of each Project Funding
Recipient to the publication or disclosure of information under this clause.

You must ensure that neither You nor any Project Funding Recipient appoints a
subcontractor, consullant or material supplier in relation to an Approved Project
where the appointment would breach a sanction imposed by the Minister for
Employment and Workplace Relations.
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Occupational Health and Safety Accreditation Scheme

K4.1 This project is bound by the application of the Australian Government Building and
Construction OHS Accreditation Scheme (the Schetne) and the following conditions:

K.4.2 Al head contracts for building work under this Project that are valued at $3 million
Ot tnofe must:

a, be notified to the Office of the Federal Safety Commissioner at the earliest
possible opportunity (that is, when approaching the matket).

b. contain z requirement that the builder:
1. 18 aceredited under the Scheme;
1. maintains Scheme accreditation for the life of the contract; and

itl, must comply with all conditions of the Scheme accreditation.”

Environmental Protection and Biodiversity

K5 You must ensure that when undertaking an Approved Project each Projecr Funding
Recipient eomplies with the Bavitonment Protection and Biodirersity Aet 1999 to the
extent, if any, it may be applicable.

L.  Notices (clause 24)

L1 The person who can accept naotices for You is:

Name: Mr David Rayle .

Office Address: Level 4, 11-29 Waymauth Street, Adelaide SA 5000
Postal Address: GIPO Box 320, Adelaide SA 5001

TFax: (08) 8226 3071

Phone: (08) 8226 2445

Email:

rovle.david (s
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SCHEDULE 2 Our Obligations

AA. Funding {clause 4)

AA "The maximum Funds payable under this agreement is $14,634,504. Subjeet ro the
terms of this agreement, We will pay You the Funds, as follows:

a. $9,512,427.60 (65% of the Funds) by 13 July 2009;

b, $4,390,351.20 (30%) of the Funds) on 31 December 2009 and
upon successful completion of all Your obligations under this
agrecment up to that date; and

e $731,725.20 (5% of the Funds) on 30 June 2010 and upon
successful completion of all Your obligations under this
Agreetment. ‘

AA2 Subject to acceptance by Us, the date for payment is 30 days after delivery of a v
correctly rendered invoice to Us and alter delivery of the Project ot Part of the Project
to which the Payment relates,

AA3 T the cost of an Approved Project exceeds the Project Funds We will not be lable to
provide any additional 'unds, and We are not liable for any recurrent costs in relation
l infrassracture or facilities developed as part of an Approved Project.

AAA Tf any of the events specified in itetn AA.5 occur in respect of a Project Funding
Reeipient, We may by notiee to You immediately twrminate Out approval of the
cotresponding Approved Project, in which case:

(a) You must immediately take all reasonable steps to minimise Your abligations
to pay Projeet Funding 1o that Project Funding Recipient; and

&) Qur obligation to pay Funding to You under this agteement will immediately -
cease following Our notice to You in accordance with this item AA.4 except
for remaining amounts payable by You to the Project Funding Recipient
notwithstanding You having complicd with item AA4 ().

ANS  For the purpose of ttem AA.4, the circumstances in which We may exercise Oue -
rights under itern AA4 arc if:

(FL)‘ One or mote of the following circumstances apply to a Project Funding
Recipient:

€D It is unable to pay all its debts when they become due;
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If it is an incorparated body:

)

)

(I

av)

1t fails to comply with 4 statutory demand within the
meaning of section 459F of the Corporations Au 2001;

Proceedings ate initiated to obtain an order for its
winding up or any shareholder, member or director
convenes a meeting to consider a resolution for.its
winding up;

It comes under one of the forms of extemal
administration refesred to in Chapter 5 of the
Corporations Act 2001 or equivalent provisions in
other legislation, or an order has been made to
place it under extexnal administration; or

- Notice is served on it or proceedings are taken

to cancel its incorporation or registration or to
dissolve it as a legal entity; or

It ceases to carry on a business relevant to the petformance of an
Approved Project.

(®) A Project Funding Recipient sclls or otherwise disposes of the Asset during
the Project Period (which must be with Our prior written consent and subject
to any conditions We may impose). :

(b)

(©)

In Qur view, a Project Funding Recipient is in breach of any of the
obligations specified in Schedule 1 item ¢ as obligations to be imposed on
the Project Funding Recipient, or a report or declaration in relation to the
relevant Approved Project required ta be provided to Us under this
agreement has not been provided to Us by the due dare for the report, or is

not to Qur satsfaction.

An Implementation Plan required to be provided has not been provided to
Qur satsfaction by 31 August 2009.

27/35
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BB. Program Delegate
BB.U "The Program Delegate is:

Name; Andrew Lalor

Office Addtess: Department of Tiducation, HEmployment
and Workplace Relations
Level 6, 14 Mott Street, Braddon, ACT 2600.

Postal Nddress: GPO Box 9880, CANBERRRA ACT 2601
Fax: (02) 61235018
Phone: (02) 6240 8757

Fimal: Andrew Lalor@@deewgpov.au
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EXECUTLIY AS A DEED

THIS AGREEMENT is made on the (> . day OFZ\_JEI 2009
SIGINTID, sealed and delivered for and on behalf of
©THIT COMMONWEALTIT OF AUSTRALIA
by Margaret McKinnon
the Group Manager ‘
of Youth and Tndustry Skills Group
of the Department of [lducation,

Lmployment and Workplace Reladons

==
T\%

It1 the Presence oft

WITNESS )\@j&%

- Full name and occupation or profession of witness (Please pring)

Signed, scaled and delivered by )
'l'ljclHon M'ic!mcl Oirien f\_i]’. . . . . MINISTER 702 )
Minister for imployment, *Craining and Further Fducation, EMPLOYHIFNT, )
. ’ 2 E TRARIN

South Austealian State Government AN )

) FURTHEA
! N

In the Presence of;

WITNESS

PATRICK. FRANGIS MAANEY. . CHIEF OF STAFE

Full name and occupation or profession of witness (Pleasc pring)
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ATTACHMENT A — ACQUITTAL DECLARATION TEMPLATE

Acquittal declaration for the
Teaching and Learning Capital Fund {TLCF) for VET

UBTA ekt et R AR AR R R e e RSB RA SRR
Project Name: ...
Australian Government grant amount: S.. e
Funding period ..... e eeeeeeeeeese et soeeseeee et e et et em et nteer s e RR et —

I canfirm that all funding provided to the [insert name of 5TA] by the Australian
Governmeant under the Better TAFE Facilities element of the TLCF [VET) has been
expended in accordance with the agreement between [insert name of 5TA] of
................ and DEEWR for the purpose of the Better TAFE Facilities element of the
TCLF (VET).

Signed:
Namae: [should be the Director of the area which manages the TLCF {(VET) Program]
Position:

Date:




